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07   TBS 


STATE  OF  NEW-YORK; 

FROM  APRIL  TERM,  1794,  TO  NOVEMBER  TERH^ 
1805,  BOTH  INCLUSIVE. 

TO  WHICH  IS  PREFIXED, 

ALL  THB 

RULES  AND  ORDERS  OF  THE  COURT 

TO  Tfll  PRESENT  TIME. 


NEW-rORK: 


PRINTED  AND  PUBLISHED   BY  I.  RILEY. 


1808. 


B" 


sE  IT  REMEMBERED,  That  on  the  Fifteenth  dky  of  July»  itt 
the  thirty-third  year  of  the  Independenee  of  the  United' 
States  of  America*.  I.  Riley,  of  ttie  said  District,  hath  deposited  in 
this  Oflloe  the  "Htle  of  a.  Book,  the  right  whereof  he  claims  as  propri- 
etor, in  the  words  IUIoiiHb||r,  to  wti: 

**  Reports  of  Cases  of  Practice,  determined  in  the  Supreme  Court  of. 
*'  Jadicatnre  of  the  State  of  New-Torfc  i  from  April  Term,  1794,  to 
**  November  Term,  1805,  both  inclusiTe.    To  which  is  prefixed,  all 
''  the  Rules  and  Orders  of  the'CouH.  (othe  prfesfent  lime.^ 

In  oovroRMiTT  to  the  act  of  the  Congrean  of  the  United  States, 
entitled  **  An  act  for  the£ncoura|;ement  of  Learning,,  by  securing  the 
''copies  of  Maps,  Charts, .and  Books,  to  the  Authors  and  Proprietors 
**  of  such  .Copies,  during  the  times  therein  mentioned  ;**  and  also  to 
an  act,  entitled  **  An  -act  supplementary  to  -an  act,  entitled  an  act  lor 
"  the  Encouragement  of  Learning,  hy  securing  the  copies  of  Maps, 
''  Charts,  and  Books,  to  the  Authors  and  Proprietors  of  such  copies, 
"  during  the  times  therein  mentioned,  and  extending  the  benefits 
« thereof,  to  the  Arts  of  Designing,  Engraving,  and  Etching  historical 
<i  mid  ether  pridts.** 

EDWARD  DUNSCOMB, 

Ckik  of  the  District  of  Ne w-Tork. 


ADVERTISEMENT. 

A  Second  Edition  of  Coieman^s  Cases  of  Practice 
having  been  called  for^  the  Editor ,  by  the  advice  of 
several  professional  gentlemenj  has  added  the  Cases 
subsequently  decided^  and  printed  in  the  reports 
of  Mr.  Caines.  It  was  his  intention  to  have  in- 
eluded  the  cases  since  1805>  but  it  was  found  they 
would  swell  the  book  to  an  inconvenient  size.  They 
will  appear  in  a  future  volume  as  soon  as  a  sufficient 
number  can  be  obtained  for  that  purpose. 

The  present  volume,  it  is  hopedj  will  be  found  usefid 
to  the  gentlemen  efthe  bar^  and  particularfy  to  those 
who  are  more  immediately  concerned  in  the  practice 
of  the  court  J  to  whom  a  knowledge  of  the  judicial  de- 
cisions by  which  the  proceedings  in  an  action  are  to  be 
reguktedy  is  not  less  essential  than  an  acquaintance 
with  the  general  rules  and  orders  established  by  the 
court.  To  render  this  collection  more  usefulj  all  the 
rules  and  orders  to  the  present  time  have  been  pre^ 
fixed. 

New-Yorky  July  15,  1808. 
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SUPREME  COURT. 


APRIL  TERM,  1796. 


ORDERED, 

L  THAT  every  rule  to  which  a  party  would,  according  April  Tcnn# 
to  the  practice  of  the  court,  be  entitledj?/'  courae^  without  , 
showing  special  cause,  shall  be  denopiinafM  a  common  rule^ 
and  every  other  rule  shall  be  denominated  a  special  ruk* 
That  all  common  rtJes^  and  all  Tuks  by  consent  of  parties^ 
shall  be  entered  with  Ce  clerk  at  his  office^  in  a  book  to  be 
provided  by  him  for  the  purpose,  and  may  be  entered  at 
any  time,  as  well  in  vacation  as  during  a  term,  and  the  day 
when  the  rule  shall  be  entered  shall  be  noted  therein : 
This  rule,  however,  to  be  confined  to  actions  in  ejectment, 
and  personal  actions  only,  so  that  rules  in  real  actions  shall 
be  taken  on  motion  in  open  court,  as  heretofore  hath  been 
usual* 

II.  That  every  common  rule  shall  be  deemed  to  be  taken 
at  the  peril  of  the  party  taking  the  same,  and  therefore  the 
clerk  shall  always  enter  such  rule  as  the  party  shall  move 

B 
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AiirilTeniii  tered  in  the  book  for  enteriag  commoii  rules ;  b«it  wliere 
^  Ac  previous  service  of  a  notice  of  a  rule,  copy  of  pleaduig, 

or  of  any  other  matter  shall  be  requisite,  the  d<^ault  shall 
not  be  entered  unless  an  afiidavit  of  such  service  shall  be 
filed ;  neither  shall  it  be  entered  if  special  bail  is  required 
in  the  cause,  and  akhough  twenty  days  from  die  semce  of 
the  notice  of  the  rule  to  plead  may  have  ez|Hred,  until  four 
days  after  notice  of  bail  shall  have  been  received ;  and  if 
bail  shall  be  excepted  to,  then,  not  until  four  days  after  ihe 
bail  shall  have  justified^ 

VIII.  That  the  default  being  duly  entered,  the  party 
who  shall  have  had  it  entered^  shall  not  be  held  afterwards 
to  accept  a  declarcaian  or  amtverj  as  the  default  shall  hap- 
pen to  be,  and  may  at  any  time,  after  four  days  in  t^rm 
shall  have  intervened  thereafter,  have  a  n|le  entered  for 
such  judgment,  as  is  to  be  rendered  by  li|w,  by  reason  of 
the  de£Biult :  Prowded  nevcrthelese^  That  the  court  in 
term,  and  a  judge  in  vacation,  may,  on  motion  of  the 
j^ntiff,  against  whom  the  rule  to  dedar^y  or  of  the  |^a* 
tiflF  or  defpndant,  against  whom  the  nde  to  tauiwer  may 
have  been  taken,  at  any  time  before  the  default  shall  be 
entered,  make  such  order  for  enlaiging  the  time  Vf^dedarc 
or  to  anawer^  aawl^ll  be  jpdged  reasonable  in  the  case  : 
And  provided Jurtherf^  That  the  plaintiff  may  at  any  time 
before  the  de&ult  for  not  raying  shall  be  entered,  if  the 
plea  shall  be  a  special  plea,  orw^pfea  in  abatement,  or 
within  twenty  days  after  service  of  a  ccqf>y  of  the  plea,  if 
it  shall  be  the  genend  issue,  amend  the  declaration ;  and 
the  rule  to  plead,  which  may  have  been  taken  against  the 
defendant,  shall  then  be  deemed  to  be  only  from 
the  day  of  the  service  of  the  copy  of  the  amended  de- 
claration ;  and  in  like  manner  where  th^^  shaH  be  a  de- 
murrer to  a  declaration,  or  any  other  pleading  not  being  Sf 
plea  in  abatement,  the  party  against  whom  the  demurrer 
shall  be  taken,  may,  at  any  time  before  the  default  for  not 
joining  in  demurrer  shall  be  entered,  amend  the  pleading 
demurred  to ;  and  further,  the  respective  parties  may  amelNl 
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of  coune  and  wittumt  oosts^  bat  sludl  not  be  eatided  so  to 
attend  more  tbai  once.* 

IX*  That  if  die  defendant  ahall  plead  the  general  iBSue, 
and  if  the  plaintiff  shdl  not  within  twenty  dvys  after  8^«* 
▼ice  of  a  copy  of  the  plea,  either  demur  thereto,  or  amend 
die  declaration,  or  if  eidier  party  shall  in  pleading,  m  any 
degree  after  the  plea,  tender  an  issue  to  the  country,  and  if 
die  opposite  party  shall  not  demur  to  the  pleading  widiin 
twenty  dajrs  after  service  of  a  copy  thereof,  the  cause  shall, 
in  each  of  these  cases,  be  deemed  to  be  at  issue  ;  and  if  a 
cause  shall  be  put  at  issue  in  tiK  vacation,  or  if  it  shall  be 
pat  at  issue  in  tdrm,  and  there  shall  not  he  fourdays  in  term 
thereafter,  then  in  these  two  cases  die  four  first  days  in  die 
next  term,  or  if  it  shall  be  put  at  issue  in  term,  and  there 
shall  be  at  least  four  days  remainiii^  in  term  thereafter, 
then  in  this  case,  the  days  so  remaining  in  term,  shall  be 
die  time  limited  to  maintain  a  rule  for  a  commission  to  ex# 
amine  witnesses,  or  ibt  a  view,  or  for  a  struck  jury,  where^ 
by  the  defendant,  obtaining^  the  rule,  may  stay  the  plaintiff 
from  Mnging  the  cause  on  to  trial,  or  whereby  the  plaintiff 
obtaining  die  nde,  may  stay  the  defendant  frotn  serving  n 
notice  to  bring  the  cause  on  to  trial ;  and  whei«  the  rule 
shall  be  sutfcfuenthf  obtained  by  the-  defendant,  the  plain? 
tiffmay  bring  tlie  cause  on  to  trialt-asid  where  it  shall  be  so 
obtained  by  the  plaintiff,  die  defendant  may  serve  a  notice 
to  bring  the  cause  iQBwMrlrial,  and  be  entided  to  judgment 
diereupon,  notwkhstanding  the  commission  may  not  be  re- 
turned, or  the  jury  Inay  not  be  ballotced  for  the  view,  of 
msy  not  be  struck^  aa  tl|e  case  asay  be ;  and  if  at  the  time 


1795. 


*  b  yMuary  term,  1800,  it  tvsa  deeldsd,  thst  a  party  cami<A  add  a 
Wew  pleft  by  wigf  of  amendment 

In  JmgvH  tern,  1804,  CftpfMi  ▼.  Foner,  it  was  decided,  that  a   rule 
I  to  amend  is  to  be  entered,  though  it  be  a  rule  of  course,  uid  no  nety 

i  rule  to  plead  need  be  entered. 

Whenever  the  plaintiiT amends  bis  decliurstion,  the  defendant  has  hi* 
Election  to  plead  de  tu^  t  Orinet,  1^. 
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April  Tem»  of  gHring  notice  of  trial,  the  juiy,  on  such  suhseyuenf  rdk 
■»i  ■■  >  ' —  obtained  by  the  defendant,  shall  not  be  ballotted  for  the 
view,  or  not  be  struck,  as  the  case  may  be,  the  plaintiff  may 
proceed  to  trial  on  the  ordinary  jury  process ;  but  if  the 
rule  shall  be  obtained  within  the  time  above  limited,  and 
there  shall  be  a  delay  in  the  party  obtaining  the  rule,  to 
have  the  commission  returned,  or  to  have  the  jury  baUot- 
ted  for  the  view,<or  struck,  the  court  may,  on  motion  of  the 
other  party,  order  the  rule  to  be  discharged,  and  otherwise, 
and  further  order,  as  the  case  shall  be  judged  to  require. 

X.  That  where  a  cause  shall  be  removed  from  an  infe* 
nor  court,  by  habeas  corpus^  if  the  defendant  shall  not  in 
twenty  days  after  the  service  of  the  notice  of  the  rule  to 
appear,  or  that  a  procedendo  issue,  put  in  bail ;  or  if  the 
bail  being  excepted  to,  shall  not,  within  four  days  after  ser- 
vice of  the  notice  of  excepting,  justify  in  double  the  amount 
of  the  sum  in  the  writ  of  the  court  below,  the  plaintiff  may 
then,  on  filing  an  affidavit  of  service  of  the  notice  of  the  rule 
to  appear,  and  purporting  also  that  no  notice  of  bail  hath 
been  received,  or  if  bail  hath  been  put  in,  that  the  bail  hath 
been  excepted  to,  and  hath  not  justified  within  four  days 
after  service  of  the  notice  of  excepting,  have  the  default  of 
the  defendant  in  not  appearing,  entered,  and  may  thereup- 
on, at  any  time  thereafter,  take  out  a  procedendo  of  course, 
and  without  waiting  until  the  term  after  the  default  shall  be 
enterpd,  if  it  shall  be  entered  in  dte^vifiption* 

XI*  That  where  any  writ,  returnable  in  diis  court,  shall 
not  have  been  returned  on  die  day  of  the  return  thereof, 
the  party  who  may  have  sued  out  such  writ,  may  then  take 
out  a  rule  against  the  officer  or  persoo  required  to  make 
return  of  such  writ,  to  return  the  same  within  twenty  days 
after  service  of  notice  of  the  rule,  or  that  an  attachment 
will  be  issued  against  him  ;  and  if  the  writ  shall  not  there- 
upon be  returned,  the  part;*  taking  the  rule,  may  at  any 
time  after  the  expiration  thereof,  and  on  filing  an  affidavit 
of  service  of  notice  thereof,  have  the  default  of  fhe  oQcer 
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or  person  in  not  returning  the  writ,  entereii,  and  may,  at   Oct  Tenii« 
any  time  thereafter  and  without  waiting  until  the  term  af-       ^^' 
ter  the  defimlt  shall  be  entered^  take  out  an  attachmeta  of 
course. 

XIL  That  no  private  agreement  or  consent  between  the 
parties,  in  respect  to  the  proceedings  in  the  cause,  shall  be 
alleged  or  suggested  by  either  of  them  against  the  other^ 
unless  the  same  shall  have  been  reduced  to  the  form  of  a 
rule  by  consent,  and  entered  accordingly  in  the  book  for 
entering  common  rules,  or  unless  the  evidence  thereof  shall 
be  in  writing,  subscribed  by  the  party  against  whom  it  shall 
be  so  alleged  or  suggested. 

XIII.  That  if  the  want  of  an  origmal  bill  shall  be  as- 
signed for  error  on  a  judgment  had  in  this  court,  upon 
confession.  Ml  dicity  or  Non  sum  informatua^  the  plaintiff 
in  this  court,  may  file  an^  original  bill  as  of  course,  and 
nunc  pro  tunc^  as  of  the  term  when  the  suit  was  commen- 
ced. 

Xt V.  That  no  issues  shall  be  tried  at  the  bar  of  the 
court  after  the  first  week  in  term,  unless  by  special  leave 
of  the  court,  for  that  purpose  obtained. 


OCTOBER  TERM,  1797. 


ORDERED, 


I.  THAT  no  person  shall  hereafter  be  admitted  to  prac- 
tise as  an  attorney  of  thb  court,  unless  he  shall  have  serv- 
ed a  regular  clerkship  of  seven  years,  with  a  practising  at- 
torney of  this  court ;  but  any  portion  of  time,  not  exceed- 
ing four  years,  during  which  a  person,  after  he  shall  be 
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• 


0»t  T«nB,  feurfcetn  ymu^a  of  age,  akall  hare  regularly  pursued  daiMi* 
^^^'  cal  studies,  shall  bf  accepted  i&  Keu  of  an  equal  portion  of 
time  of  clerkship.  And  the  attorney  with  whom  the  per- 
son is  to  serve  the  clerkship,  shall  file  a  certificate  in  Ae 
office  of  one  of  the  clerks  of  this  court,  certifying,  that  the 
person  hath  commenced  a  clerkship  with  him,  «id  die 
clerkship  shall  be  deeoiMd  to  have  commenced  on  the  day 
of  the  filing  of  such  certificate  i  and  if  die  clerkship  shall 
be  intended  to  be  for  less  than  seven  years,  hy  reason  that 
the  person  hath  pursued  classieal  studies  for  a  pordon  of 
time  as  above  mentioned,  then  an  application  shall  be  first 
made  to  a  judge,  who,  on  examination  of  the  matter,  shaB 
make  an  order  to  be  annexed  to  the  certificate,  purporting, 
that  it  hath  satisfactorily  appeared  to  him,  that  die  person 
hath  pursued  classical  studies,  after  he  was  fourteen  years 
of  age,  for  such  a  period  of  time,  not  exceedieg  four  years, 
as  shall  be  specified  in  the  order,  and  thereiqKm  ordering 
diat  the  clerkship  in  such  case  may  be  for  a  term  which 
shaH  remain  after  deducting  from  seven  years,  the  time  so 
to  be  specified  in  die  order.  And  eveiy  person  who  shaH 
be  so  admitted  to  practise  as  an  attorney,  and  having  prac* 
tised  for  four  years,  shall  be  entided  of  course  to  be  admit- 
ted to  practise  as  counseL 

II.  That  every  person  who  shall  have  regularly  pursued 
juridical  studies  under  the  direction  or  instruction  of  a  pro- 
fessor or  a  counsellor  at  law  for  fbur  years,  or  shall  have 
been  admitted  to  the  degree  of  counsellor  at  law,  either  in 
this  state  or  elsewhere,  shall  be  admitted  to  practise  as  coun- 
sel in  this  court. 

Iir.  That  no  person  who  shall  be  admitted  to  practise  as 
counsel,  in  consequence  of  either  of  the  above  two  rules, 
shall  thereafter  pracdse  also  as  an  attorney.* 


■W^*    im^w   ■■■■■    ^ mn;^  j^^m^m^^mmmmm 


*  This  uid  the  rale  inmedisfeely  before  it,  have  been  repealed. 
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t  V*  That  tfteither  of  the  above  three  rules  shall  be  deem-   Oct.  Temif 


td  to  affect  any  penoa  who  shall  already  have  comme&ced 
a  clerkship,  but  ever}-  such  person  shall  be  admitted  to  prac- 
tise as  an  attorney,  attd  also  as  couiisel,  in  like  manner  as  if 
the  said  three  rules  had  not  been  made. 

V.  That  every  rule  heret(rfbre  made^  respecting  the  ad* 
^lission  of  persons  who  may  have  served  a  clerkship  or 
been  admitted  to  practise  as  attomies  or  counsel  in  ano- 
ther state,  to  practise  as  attomies  or  counsel  in  this  courts 
shaO  cease. 


1797. 


JANUARY  TERM,  1799, 


eilD£R£0, 

I.  THAT  the  following  enumerated  motiotis,  t6  wit^  aU 
motions  to  bring  on  to  be  argued  a  question  arising  on  spe^ 
cialverdicty  case  reserved  at  the  trial,  case  agreed  between 
the  parties  without  trial,  demurrer  to  evidence  or  pkad* 
ingSy  writ  of  error,  or  writ  in  the  nature  of  a  writ  ofetror^ 
comprehending  the  writ  of  mandamus^  and  all  motions  to 
set  aside  nonsuit,  verdicty  inquisition  or  report,  otherwise 
than  for  irregularity  only,  sjhall  be  heard  according  to  the 
priority  of  the  time  when  the  question  arose ;  the  evidence 
of  which,  when  two  or  more  causes  shall  be  moved  in,  be- 
fore leave  granted  in  any  one  of  diem  to  be  heard,  shall  be  a 
notethereof  in  writings  signed  by  the  attorney  in  the  cause. 

II.  That  with  respect  to  all  other  motions^  the  motion 
first  made  shall  be  first  heard,  and  they  shall  have  prefer- 
ence to  the  enumerated  xaoiions  ;  but  if,  there  not  being  any 
non-enumerated  motion  about  to  be  heard,  the  court  shall 
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Jan.  Terni^    proceedto  hear  an  enumerated  motion  j  then  aU  the  non^enu 
\  m^ra/^^  motions  shall,  lose  their  preference  for  the  day. 

III.  That  in  cases  of  special  verdict,  demurrer  to  evi- 
dence, case  reserved  at  the  trial,  and  motion  to  set  aside 
nonsuit  or  verdict,  the  question  shall  be  deemed  to  have 
arisen  on  the  day  when  the  verdict  in  the  cause  was  taken,  or 
nonsuit  was  granted— -in  cases  of  demurrer  to  pleadings  or 
writ  of  error,  or  writ  in  the  nature  of  a  writ  of  error,  the  day 
when  the  joinder  in  demurrer,  or  joinder  in  error  was  re- 
ceived by  the  party  demurring,  or  having  assigned  the  er- 
rors-—and  in  cases  of  return  to  any  such  writ  afid  no  join- 
der of  error  on  the  record,  or  motion  to  set  aside  inquisition 
or  report,  the  day  when  the  writ  with  the  return,  or  when 
the  inquisition  or  report,  was  filed. 

IV.  That  wh^re  it  shall  be  intended  that  a  default^  non- 
auity  verdict^  inqutsiUon^  report^  judgment^  execution^  or 
other  proceedings,  should  be  set  aside,  the  matter  shall 
always  be  brought  before  the  court,  on  a  notice  of  a  motion 
for  the  purpose,  so  that  the  practice  which  hath  sometimes 
taken  place  in  those  cases,  of  obtaining  a  rule  against  the 
-opposite  party  to  show  cause,  shall  in  future  be  discontinu- 
ed ;  and  instead  thereof,  the  party  intending  the  motion, 
may  apply  to  a  judge  at  his  chambers,  or  to  the  recorder 
o{  NeW'Tork^  for  a  certificate,  (and  which  either  of  them 
may  in  their  discrc*tion  gram)  certifying  that  there  is  pro- 
bable cause  for  staying  further  proceedings  until  the  order 
of  the  court  on  the  motion  ;  and  a  service  of  a  copy  of  the 
certificate,  at  the  time  of  or  after  the  service  of  the  notice 
of  the  motion,  shall  thenceforth  stay  all  further  proceed- 
ings accordingly  ;  but  if  such  party  shaU  neglect  to  bring 
on  the  motion  to  be  heard  during  the  term,  then  the  pro- 
ceedings shall  not  be  longer  stayed,  and  he  shall  moreover 
be  liable  to  pay  costs  to  the  other  party,  for  not  having 
brought  on  the  motion  according  to  notice.* 

*  In  yanutary  term,  1800»  Can  v.  Shepherd^  it  was  decided,  that  a 
partfto  whom  a  judge  refuses  an  order  to  stay  proceedings,  may  ap- 
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V.  Hiat  the  practice  of  entering  a  rule,  assigning  a  day^  Jan .  Tcnn,^ 
or  setting  down  a  cause  for  argument,  shall,  in  future,  be       ^^^\ 
discontinued,    and  Instead  thereof,    an   argument  shall 

always  be  brought  on  to  be  heard  in  consequence  of  a  no- 
tice for  that  purpose ;  and  every  notice  of  a  motion  or  ar- 
gument, shall  be  for  the  first  day  in  term,  or  for  as  early  a 
day  in  terra  thereafter,  as  the  circumstances  of  the  case 
will  reasonably  permit  ;  and  whenever  a  motion  or  argu- 
ment shall  go  off  from  day  to  day,  it  shall  still  be  entitled 
to  be  heard  on  the  notice,  without  the  necessity  of  a  rule 
for  enlarging  the  time  to  hear  it« 

VI.  That  whenever  it  shall  be  intended  to  move  to  set         \ 
aside  a  nonsuit  or  verdict,  there  shall,  in  future,  instead 

of  the  report  of  the  judge,  where  the  same  would  hereto- 
fore have  been  requisite,  be  a  case,  to  be  prepared  by  the 
party  intending  the  motion,  and  a  copy  thereof  to  be  served 
on  the  opposite  party  within  two  days  after  the^trial,  and 
which  opposite  party  may,  within  four  days  thereafter,  . 
propose  amendments  thereto,  and  serve  a  copy  on  the  party 
who  prepared  the  case,  and  who  may  then,  within  four  clays 
thereafter,  serve  the  opposite  party  with  a  notice  to  appear 
within  convenient  time,  not  less  than  four  days,  nor  beyond 


peil  to  the  court  for  such  order ;  but  if  no  orcfer  be  obtained,  and  judgf. 
ment  be  entered  at  the  time  the  motion  is  made  to  set  aside  the  verdict, 
&c.  the  motion  then  comes  too  late. 

In  XathUne  ▼.  Conutoci^  February ,  1906,  Jt  was  clecided,  tliat  a  mo- 
tion  to  set  aside  a  report  of  referees,  must  be  made  at  the  next  term 
after  the  report  is  made.  1  yohntmt  138.  .It  is  so  as  to  all  other  mo- 
tions to  set  aside  proceeding^,  &c.  unless  some  sufficient  excuse  be 
shown  for  the  delay. 

In  yanuary  term,  1803^  it  was  decided,  that  a  Judge  who  grants  an 
order  in  Tacation»  may  revoke  it  in  the  same  vacation  ;  bot  the  court 
will  not  take  it  into  consideration,  whether  the  order  was  or  was  not 
fitly  obtained.    It  must  stand  until  the  main  question  be  disfposed  of. 

A  judge's  certi6cate  of  probable  cause  does  not  stay  the  proceedings 
unless  it  be  accompanied  ixith  a  notice  of  the  motion.    1  dUnes,  506. 
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Jan.  Term,  the  first  day  of  the  then  next  ensuing  term,  •l>efore  the 
^^^'  judge  who  tried  the  cause,  to  have  the  case  and  amend- 
ments corrected,  and  the  judge  shall  thereupon  correal  the 
same,  as  he  shall  deem  to  consist  with  the  truth  of  the 
facts  ;  but  if  the  parties  shall  omit  within  the  several  t\mes 
above  limited,  unless  the  same  shall  be  enlarged  by  a  judge, 
or  the  recorder  of  New-Tork^  the  one  party  to  propose 
amendments,  and  the  other  to  notify  an  appearance  before 
the  judge,  they  shall  respectively  be  deemed,  the.  former  to 
have  agreed  to  the  case  as  prepared,  and  the  latter  to  have^ 
agreed  to  the  amendments  as  proposed* 

VI L  That.:ivhere  there  shall  be  a  rule  to  show  cause,  or 
a  notice  of  a  motion  or  argument,  if  the  party  on  whom 
the  rule  or  notice  shall  have  been  served,  shall  not  appear 
to  show  cause,  or  to  oppose  the  motion,  or  to  argue  on  his 
part,  he  shall  be  deemed  to  have  renounced  his  right 
against  the  rule,  motion,  or  judgment,  claimed  by  the  par* 
ty  having  served  the  rule,  or  given  the  notice,  and  such 
latter  party  shall  thereupon  be  entitled  to  his  rule,  motion, 
or  judgment  equally,  as  if  the  other  party  had  appeared, 
fmd  consented  thereto,* 

VIII.  That  every  attorney  residing  in  the  city  of  New- 
Torky  shall  have  an  agent  residing  in  the  city  of  Albany  ;  . 
9^nd  every  attorney  residing  in  the  city  of  Albany^  shall 
have  an  agent  residing  in  the  city  of  New^Tork;  and  all 


*  In  April  term,  1799,  it  was  (lecided«  that  the  consent*  mentioned  in 
the  7th  rule,  meant  only  the  admission  to  be  presumed  a^inst  the  par- 
ty declining^  to  oppose  or  argue.  In  such  cases  the  judgment  is  enter- 
ed in  the  usual  form,  and  the  form  of  the  rule  entered  by  the  clerk  in 
his  minutes  is,  *'  on  reading  and  filing  the  affidavit  of  service,  &c.  &c. 
and  no  counsel  appearing,  &c.  Ordered,  that  Uie  plainUflT  (or  defend- 
ant)  take  his  rule  (or  judgment)  as  of  course.*' 

As  to  the  practice,  on  which  the  7th  rule  is  founded,  see  1  Salk.  309» 
310.  1  Lord  Paym.  554.  1  Lutvyeh,  30S,  481.  2  Lutwych,  1300.  3  Dal- 
las, 353.    Dean  v.  SUard,  in  the  court  of  errors,  February ^  18Q0* 
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attomies  residing  elsewhere,  shall  have  two  agents,  the  Jjm.  Tenn» 
one  residing  in  the  city  of  New-Tork^  and  the  other  resid- 
ing  in  the  city  of  Albany*  That  no  person  shall  be  an 
agent,  unless  he  shall  also  be  an  attorney  of  this  court,  and 
every  sippointment  of  an  agent  shall  be  in  writing,  signed 
by  the  attorney,^  and  filed  in  the  office  of  the  clerk  in  the 
city  oi  New^Tork  or  Atbtmy^  whereyer  the  agent  shall  re- 
side ;  and  the  clerk  shall  have  constandy  the  names  of  the 
several  agents,  and  of  the  respective  attomies  appointing 
them,  and  the  latter  in  alphabetical  order,  entered  in  a 
book  to  be  kept  in  their  offices  for  the  purpose.  That,  ex* 
cept  services  during  a  vacation  in  suits  where  the  attomies 
ibr  the  respective  opposite  parties  shall  reside  within  forty 
miles  o£each  other,  services  on  the  agent  shall  be  as  vidid, 
in  all  cases,  as  if  made  on  the  attorney  himself ;  and  if 
there  shall  be  no  agent,  the  service  of  the  notice  may  then 
be,  by  affixing  the  same  in  some  conspicuous  place  in  the 
clerk's  office.  Hiat  where  the  service  shall  be  on  the  agent, 
or  by  affixing  the  notice  in  the  clerk's  office,  it  shall  be  dou- 
ble, the  time  of  service*  which  would  be  requisite,  if  the 
service  was  on  the  attorney  him8.elf,  and  that  all  services 
on  agents,  or  in  the  clerk's  office,  shall,  during  a  term,  be 
in  the  city  where  the  term  shall  be  held*  This  rule,  how- 
ever, not  to  take  effect,  until  after  the  first  day  of  the  en- 
suing term  of  April. 

IX.  That  notices  or  rules  of  two  days  shall  be  abolished, 
and  instead  thereof,  such  notices  or  rules  shall  be  of  four 
dayst 


*  In  April  term«  1800,  it  was  decided,  that  this  rale  requiring  dou- 
ble time,  &c.  applied  only  where  an  attorney  was  employed  for  the  de- 
fendant and  has  no  agent  appointed.  It  was  also  decided,  that  notice 
of  motion  for  term,  thougU  senred  in  the  vacation,  vras  within  the  rea- 
son of  this  rule,  and  must  be  served  on  the  agent  in  the  city,  where  the 

k. 

court  is  held. 

Service  on  the  ^^nt  of  an  attorney  who  is  plaintiff,  is  equally  good 
in  othf  r  soils,  and  need  not  be  on  the  plaintiff  in  person.  1  Caiwi 
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.  Tenii,       X.  That  the  practice  Requiring  a  term's  notice  of 
1 —  or  inquiry,  shall  be  abolished. 


XL  That  in  future  no  costs  to  counsel  for  perusing 
pleadings  or  entries  shall  be  taxable  against  the  opposite 
party,  unless  there  shall  be  a  certificate,  signed  by  the  coait* 
sel,  certifying  that  he  perused  the  pleadings  or  entry  charge 
ed  in  the  bill  as  special j  and  that  in  his  opinion  they  were 
spfciaL 

XIL  In  order  to  provide  a  remedy  against  the  grievance 
of  having  useless  counts  in  the  declaration  taxed  against 
the  defendant,  ordered^  that  except  where  the  cause  of  ac* 
tion  shall  be  for  goods  sold  and  delivered,  or  services  per- 
formed, there  shall  not  be  more  than  one  count  in  the  de- 
claration taxed  agiaiinst  the  defendant  for  each  distinct 
cause  of  action,  and  where  there  shall  be  more  than  one 
count  for  the  same  cause  of  action,  the  attorney  for  the 
plaintiff  may,  in  such  case,  elect  the  count  to  be  taxed-— « 
That  where  the  attorney  for  the  plaintiff  shall  claim  to 
have  more  than  one  count  taxed  against  the  defendant,  he 
must  then  produce  an  affidavit  to  the  judge  or  derk,  tax^ 
ing  the  costs,  that  the  suit  was  brought  for  several  causes 
of  action  to  be  specified  in  the  affidavit,  and  he  shall  then 
be  entitled  to  have  as  many  counts  taxed  as  there,  shall  be 
causes  of  action  specified  in  the  affidavit.  And  further,  if 
there  shall  have  been  a  trial,  and  the  defendant  shall  procure 
a  certificate  from  the  judge,  certifying  the  counts  on  which 
the  plaintiff  recovered,  or  if  there  shall  have  been  an  in- 
quir}',  and  the  defendant  shall  procure  a  certificate  from 
the  sheriff  or  clerk,  certifying  the  counts  on  which  the  da- 
mages were  assessed,  that  then  only  the  counts  specified  in 
the  certificate  shall  be  taxed  against  the  defendant,  the  affi- 
davit of  the  plaintiff's  attorney  notwithstanding ;  other- 
wise, that  is  to  say,  for  want  of  such  affidavit  or  of  such 
certificate,  such  one  count  in  the  declaration,  as  the  plain- 
tiff's attorney  shall  elect,  and  no  more,  shall  be  taxed  : 
Provided,  that  in  the  above  excepted  cases  of  goods  sold 


1799. 
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and  delivered,  or  services  performed,  the  plaintiff  shall  be   J 
entitled  to  have  a  count  in  an  tndelntatus  asmmpsitj  and  a  _ 
count  on  a  quantum  meruit  or  quantum  valebat^  taxed  for 
each  of  these  respective  causes  of  action,  the  above  re- 
striction  of  one  count  only  for  each  distinct  cause  of  action 
notwithstanding. 

XIII.  In  order  to  provide  for  a  case  omitted  in  the  rules 
of  Aprilxitrm^  1796,  ordered^  that  in  future  where  a  notice 
of  the  rule  to  plead  shall  be  aflbced  in  the  clerk's  office,  if 
the  attorney  for  the  plaintiff  shall,  before  entering  the  de- 
fiuik  of  the  defendant,  receive  a  notice  from  ao  attorney 
diat  -he  is  retained  to  defend  the  suit,  he  shall  be  held  to 
serve  the  attorney  for  the  defendant  with  a  notice  of  the 
rule  to  plead,  and  with  a  copy  of 'the  declaration,  and  the 
rule  for  pleading  shall  be  from  the  time  of  such  service,  so 
that  the  time,  for  which  the  notice  of  the  rule  to  plead, 
may  have  been  affixed  in  the  office,  shall  not  be  taken  into 
computation. 

XIV.  That  where  a  suit  shall  be  commenced  for  a  non-* 
resident  plaintiff,  before  security  for  costs,  by  a  sufficient 
householder  of  the  state  in  the  sum  of  one  hundred  dol- 
lars, in  the  usual  form,  shall  be  given,  the  attorney  shall  be 
deemed  to  have  become  security  for  costs ;  and  where,  at 
any  time  pending  the  suit,  the  plaintiff  shall  remove  out  of 
the  state,  and  the  attorney  shall  thereafter  proceed  in  the 
cause  J>efore  such  securi^  shall  be  given,  he  shall  in  such 
case  also  be  deemed  to  have  become  security  for  costs  ; 
but  he  shall  not,  in  any  case,  be  liable  to  an  amount  ex- 
ceeding one  hundred  dollars,  or  where,  if  there  shall  be  a 
plurality  of  plaintiibv  V^^  of  them  shall  be  resident  within 
the  state. 
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OetTenm 

1802. 


OCTOBER  TERM,  18Q2. 


ORDXRED, 

THAT  when  die  plaiDtiff  stipulates  to  bring  his  caluse 
to  trial,  he  shall,  within  twenty  days  from  the  time  of  de« 
nand  made,  pay  to  the  defendant  the  costs  ordered  to  be 
paid  thereon ;  and  if  the  same  be  not  paid  within  that  time, 
on  demand  and  on  service  of  a  certified  copy  of  the  rule 
to  pay  costs  and  the  taxed  biH,  the  defendant,  on  filing  an 
affidavit  of  such  demand  and  non-payment,  may,  after  the 
expiration  of  the  said  twenty  days,  enter  judgment  as  in 
43ase  of  nonsuit,  as  of  the  preceding  term. 


JANUARY  TERM,  1803. 


ORDERED, 

THAT  every  attorney,  when  he  gives  notice  of  the  ar- 
gument of  any  enumerated  motion,  shall  furnish  the  clerk 
residing  in  the  city  where  the  court  is  held,  with  the  date 
thereof,  who  shall,  by  the  first  day  of  the  term,  make  a  ca^ 
lendar  of  all  causes  which  may  be  noticed,  according  to 
such  dates.  Causes  of  the  same  date  shall  be  placed  on 
the  calendar  in  the  order  in  which  ilhey  are  received  by  the 
clerk.  Each  cause  shall  be  argued  according  to  its  stand- 
ing on  the  calendar,  if  the  party  entitled  to  bring  it  on  be 
ready,  otherwise  it  shall  lose  its  preference,  and  not  be  called 
*  on  again  until  all  the  others  are  disposed  of.  The  attorney 
of  either  party  may  give  notice  of  the  argument.  If  any 
cause  be  inserted  in  the  calendar  during  the  term,  it  shall 


^  ^   I 


not  take  place,  whatever  may  be  its  date,  of  any  other  pause  9m.  Tera^ 
onthecale]M|«r4t^»pftlhig(^tl^cp««|,  -     !«»>_ 


Ordered  rvRTHEii,  That  to  every  case  there  shall  be 
added  a  note  of  the  questions  to  be  made,  and  to  them  the 
argument  shall  be  confined ;  if,  however,  any  t^ttn^  *^  tb^ 
case  give  rise  to  other  questions,  these  also  pnay  be  argued ; 

li^arJig  flMt^ial  n  4  ^tiBcua^wii  of  wp¥  Pfir  «M9ia9M»  IP 

#»r«i^!lA9Mint^tf  tbil  mat  Al^  ^tbOfc  H  i)f  «ffiW> 


NOVEMBER  TERM,  1803. 


ORDERED, 


THAT  every  person  who  shall  have  regularly  yiicsuMl 
juridical  studies  under  the  direction  or  instruction  of  a  pro- 

|ie»aor  pr  conoseflor  9X  Jav  wtfai»  ittta  «fiat»,  far  fruryo^u^, 
or  fthaU  hi«rp  hf^en  aibfttetf^  19  the  degree  of  i»>iiii99Har  j^ 

law  in  any  other  of  the  Umted  States^  and  practised  as 
Mich  for  icmr  yew?  W.wob  iiti«e,i(M)  W  Il4l^i#ff#  «9  i^Mu- 
selin^atate;  an4  t^^^tf#iPa9l«f#)49of  C^f^Jrr  jlej^f 
179r,hewnM)l94- 

Q^D^pjKp,  Timm  f^t»r^i  Ate  .di^rv  Isr^tfJi-fimMr^^ 

jnoffontf,  be  Monday  and  Thursday  in  the  first  week  of  term, 
IPiid /rjfjlby  in  4ijs  secQAd  ws^k^ 
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1804. 


NOVEMBER  TERM>  1804, 


OEDERID, 

THAT  every  person  whp  hath  been  or  shall  hereafter  be 
admitted  to  the  degree  of  attorney  of  this  court,  and  prac- 
tised as  such  for  diree  years,  shall  be  admitted  to  practise 
also  as  counsel  in  this  court ;  and  that  the  third  rule  of 
October  term,  1797,  as  far  as  the  same  is  repugnant  hereto, 
be  repealed* 


FEBRUARY  TERM,  1805, 


ORDERED, 

THAT  in  future  only  the  oath  of  oiSce  be  administered 
to  persons  admitted  as  counsel  or  attorney  in  this  court* 

Ordered,  that  in  error  on  certiorari  under  the  ten  pound 
acty  the  plaintiff  be  entitled  to  have  taxed  against  the  op- 
posite party,  only  for  a  general  assignment  of  errors,  spe- 
cial assignments  being  unnecessary,  as  the  CQurt  is  bound 
to  decide  on  the  merits  and  overlook  the  defects  of  form. 

Ordered,  that  hereafter  the  defendant  shall  not  try  a 
cause  by  proviso j  without  a  previous  rule  for  that  purpose, 
to  be  granted  by  the  court,  on  the  usual  notice. 
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AUGUST  TERM,  1806.  ^^ 


w»i ■■     m 


O&DSREDy 

THAT  het«flft«f  no  persoii,  otfaef  tllaa  A  natural  bom  or 
naturalized  citizen  of  the  United  Stately  shall  be  admitted 
aa  an  attorney  or  counsellor  of  this  coortk 


BILLS  OF  COSTS 


SITXUI)  BY  T^  JVDeSS  TO  WRVC  A* 

•  ■  • 

PRECEDENTS. 


GosU  on  Confession  of  Judgment  ^t  of  Court* 


detaining  fee  -  •  - 

Warrant  of  attorney 

Filing  warrant  of  attorney 

Drawing  declaration,  folio  4 

Copy  to  file  -  .        -        - 

Copy  for  defendant's  attorney 

Filing  declaration        -  -  - 

Copy  of  oyer  to  file  and  filing 

Copy  for  defendant's  attorney 

Motioin  and  rule  for  judgment 

Term  fee        -  -  -  - 

Drawing  record,  folio  4        - 

Engrossing  same,  including  declaration  and 

plea,  folio  10 
Drawing  up  judgment  and  entering  on  roll 
Notice  of  taxing  costs,  copy  and  service 
Copy  of  bill  of  costs  for  defendant's  attorney 
Taxation  and  attendance  « 

Signing  roll  •  . 

Filing  roll        .  -  -  ^ 


Deh 

.  Cent90 

3 

62 

1-2 

12 

1-2 

m 

12 
75 

1-2 

- 

25 
25 

- 

12 

1-2 

Z7 

1-2 

25 

81 

1-4 

- 

62 

1-2 

1 

75 

2 

1 

25 

1 

12 

1-2' 

25 
75 
75 
25 

m 

I 

12 

1-2. 

SULfiS,  fccu  SI 

Dok.    Cents.  Bill  tf  Costs. 
I^^ckfting  judgment  -  -  -  «5 

Drawing  exectttm^  f«lio  4,  cftgfe^aBilig  and  «(uil   1  67  1-2 
Return  and  filing  -  -  -  25 


rtUMMiMMMifete 


DEf  BirbArr'a  C08ti» 


i>9&. 

»   Cents* 

Wammt  of  attorney           -           -           - 

12  1-2 

Filing  warrant, of  attorney 

12  1-2 

Drawing  commdii  batl*piece,  folio  S^eAgrdasing 

and  filing            .... 

75 

ikiawing  plea,  folio  2,  copy  to  file  and  filing 

62  1-2 

Copy  for  plaintiff  'a  attorney  and  service 

31  1-4 

iTfrmfee              ..            .            «            • 

62  1-2 

Certil^ing  coBtB            •            - 

50 

Attendance  on  same       -    - 

25 

8 


Costs  #n  jm^gment  ty  dtfault  and  en  ttssessmmt  <if 

damages*  ' 


Retmniagiee  -  «        .     - 

Wairant  of  attorney       .     - 

Filing  warrant  of  attorney 

Drawing  capias,  folio  3,  engrossing  and  seal 

Clerk  entering  return  and  filing  writ 

Sheriff's  fees 

Term  fee  -  .  *.  • 

Crier's  fee  -  -  -  - 

Motion  for^Kxly  and  rule 

^Drawing  declaration,  folio 

Copy  of  declaration  to  file  and  filing 


Dels.  Caas. 

3  69 

1-2 

12 

1-2 

12 

1-2 

1     6 

1-4 

12 

1-2 

62 

1-2 

21 

3-4 

81 

1-4 
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BiUofCortft.  Dob.   CenUs 

"""""""""^  Motion  and  nilc  to  plead  -  -  81  1^ 

Copy  of  declaration  for  defendant's  attorney 

and  serving  with  rule  to  plead 
Drawing  affidavit  of  service  of  declaration  and 

notice  of  rule  to  plead,  folio  2  -       •  -  37  1*8 

Copy  to  file,  filing  and  taking  affidavit        "  -  34  1-4 

Reading  and  filing  affidavit  -  -  21  3-4 

Drawing  reeognizance*roll,  exclusive  of  decla« 

ration,  folio  5 
Engrossing  same  and  filing 

Clerk  searching  for  bail-piece  and  filing  roll  25 

Motion  and  rule  to  enter  default        -  -  7S 

Term  fee  -    *        -  .  -  52  1-8 

Motion  and  rule  for  interlocutory  judgment  7S 

Motion  and  rule  that  cl«*k  assess  damages  81  1-4 

Notice  of  assessment  on  defendant  •  25 

Clerk's  fee  on  assessment  -  *  1 

Brief  and  fee  on  assessment  of  damages  2  62  1-d 

Clerk  reading  and  filing  report  -  -  25 

Motion  for  judgment  and  rule  -  -  81  1-4 

Drawing  roll,  folio  4  -  -  •  75 

Engrossing  the  same  with  pleadings,  folio 
Copy  of  costs  for  defendant  and  notice  of  taxing  1 
Taxation  and  attendance  «-  -  75 

Signing  and  filing  roll  and  docketing  judgment  62  1-2 

Drawing  testatum  execution,  folio  6,  engrossing 

and  seal  -  ^  •  •  2 

Return  and  filing  .  «  «  25 


Coats  on  a  Trial  at  the  Circuit  or  Sittings  and  Judgment 
thereupon^  In  the  Supreme  Court. 

t)ok.   Cents. 
Retsuningfee  *  .  •  .        3  62  1-2 

Warrant  of  attorney  -  -  -  12  1-2 


23 

DoU. 

Cents. 
12  1-2 

Bill  of  Costs. 

1 

6 

1-4 

12 

1-2 

81 

1-4 

* 

62 

1-2 

21 

1-4 
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Filiiig  warrant  of  attorney 

Drawing  capias,  folio  3,  engrossing  and  seal 

Clerk  entering  return  and  filing  writ 

Sheriff's  fees 

Motion  and  rule  for  body 

Term  fee        - 

Crier's  fee  ,.  -  -  - 

vDrawing  declaration,  foHo 

Copy  of  declaration  to  file,  and  filing 

Modon  and  rule  to  plead  -  -  81  1-4 

Copy  of  declaration  for  defendant's  attorney 

and  service  with  rule  to  plead 
Copy  of  oyer  for  defendant's  attorney  and  copy 

to  file  and  filing 
Drawing  notice  of  rule  to  plead        ^  •  25 

Drawing  affidavit  of  service  of  copy  of  decla- 
ration and  notice  of  rule  to  plead,  folio  2  37  1-2 
Commissioner  taking  affidavit            -            -  12  1-2 
Reading  and  filing  affidavit            •            -             21  3-4 
Drawing  recognisance-roll,  folio  5,  and  en- 
grossing same 
Clerk  searching  for  bail-piece  and  filing  recog- 
nizance-roll               .              .            «                25 
Notice  of  trial  for  judge'               -            -              25 
The  Uke  for  defendant            -            -            -         25 
Note  of  issue  for  clerk  and  service            -              3/1-2 
Drawing  issue-roll,  folio  4               -            -            75 
Engrossing  the  same  with  pleadings,  folio 
Drawing  nisi  prius  record,  folio  4            -  75 
Engrossing  same  with  pleadings,  folio 
Clerk  filing  issue-roll  and  sealing  nisi  prius 

record  -  -  -  -  25 

Drawing  venire,  folio  4,  engrossing  and  seal         1  37  1-2 
Sheriff's  fees  and  return  -  -  1  12  1-2 

Drawing  subpoena,  folio  4,  engrossing  and  seal      1  37  1-2 
Drawing  ticket,  folio  3  -  -  56  1  -4 


M  RUtES  OP  Tta 

t 

MlofCortt.  J>ols.    Cents. 

—""^'^  Entering  cause  in  judge^s  books  -  35 

Filing  nisi  priuB  record        •  -  «  19  }-{^ 

Motion  and  rule  th^t  cause  be  made  a  re* 
mahet  ....  (|  }^ 

*  Filing  venire  -  -  ^  p  19  ]*0 

Copies  of  ticket,  folio  3,  each 

Motion  for  leave  to  try  cause  -  -  M  )-9 

If  inquest  be  taken  by  default  then  m0tiQft  <llal 

the  same  be  entered  •  -  ^         68  1-S 

Ckrfc  entering  default  in  such  case  *  1!^  I«0 

Clerk  entering  return  (tf  venire  and  tbat  plaiii^ 

tiff  have  leave  to  proceed  tO  trial  •  18  $-4 

Calling  and  awearing  jury  -  «  9$ 

Swearing  witnesses 
Reading  writings  in  evidence 

Swearing  constables  -  *  ^  6  )-4 

Entering  verdict  -  •  -  »       18  3-4 

Clerk  for  certified  copy  of  n^nutes  of  comt  3^ 

Fee  to  the  clerk  of  the  circuit  -        •  3  |0 

Crier's  fees  for  calling  and  swearing  jury  13  1*0 

Attorney's  fee  on  trial  -  -  t  SQ 

Counsel's  fee  on  trial  -  •        •  Z  79 

Jurors'  fees  -.       -    - ,  -  -         t  SO 

Brief  for  trial  -  -  -        •         1  13  1<9 

Drawing  postea  -  -  *        ^  7S 

fteading  and  filing  postea  -  -  25 

Clerk  searching  for  issue-roll  to  enter  judgment 

thereon  •  -  -  -  IS  1*^ 

Clerk  of  sup^me  court  filing  venire  aad  certi* 

ficate  .  .  •.  .  35 

Modon  and  rule  for  judgment  -  *  81  1-4 

Drawing  entries4>n  roll  after  issue  joined,  ex- 
clusive of  judgment,  folio 
Engrossing  the  same,  folio 
Irving  judgment,  and  entering  same  on  re- 
cord -  -  -  -  1  13  1-^ 
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Dots,    Cents.  Bill  of  Costs. 


Copy  of  costs  for  defendant's  attorney  and  no- 
tice of  taxation 
Taxation  and  attendance  -  >  75 

Signing  roll  ....  25 

Filing  roll  -  -  -  -  12  1-2 

Docketing  roll  •         ,    -  -  -  25 

Drawing  testatum  execution,  folio  6,  engrossing 

and  seal  -  -  -  -        2 

.Return  and  filing  .  *  ^  ^5 


NOTES 


kelatite  to  trs 


TAXATION  OF  COSTS. 


• 

Notes,  86C.        IN  August  term,  1803,  the  court  adopted  the  fonowing 
construction  as  to  the  taxation  of  costs,  where  the  sum  re- 
Law8»  vol.  1.  covered  was  not  above  100  pounds,  under  the  Jourth  section 
p.  259.  ^£  ^j^g  ^^^  concerning  costs. 

1.  That  no  charge  be  allowed  for  services,  or  compen- 
sation where  the  same  do  not  in  fact  exist  in  this  court,  but 
are  exclusively  appropriated  to  the  courts  of  common  pleas, 
as  for  instance,  the  charge  for  plaints j  and  the  judge's  and 
recorder's  Jees* 

2«  Thsrt  no  charge  be  taxed,  unless  a  like  charge  for  a 
like  service  would  have  existed  and  been  taxable  in  the 
courts  of  common  pleas  ;  and  therefore,  for  example,  no 
circuit  record  is  taxable  in  such  case. 

3.  That  for  a  recognizance  roll  there  be  allowed  one  • 
dollar  and  fifty  cents,  exclusive  of  twenty-five  cents  paid  to 
the  clerk  for  the  entry  thereof. 

In  November  term,  1803,  the  judges  agreed  that  sheriffs 
were  entitled  to  the  following  fees  : 

For  summoning  a  struck  jurj"       -     -     -     E  1  SiT  1-2 

For  a  view 1  87  1-2 

For  each  day^  and  for  going  and  returning  S  1 .  25  p.  day. 
Venire  and  return     -------  1121-2 

On  a  writ  of  right,  for  summoning  four  electors  1 
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Going  to  tke  supreme  court  with  and  returning  23  p.  day.    Notes,  &c. 
Summojaing  recognitors         .        -         -  i  """^  5" 

Returning  each  process         -        •        «         ^     12  1-2 

A  briefly  allowed  in  all  cases  of  special  motions,  or  ar- 
guments to  be  made  or  opposed  by  counseL 

The  recognizance-roU  is  to  include  the  declaration^  and  see  2  LHfy^ 
.  the  whole  is  taxable.  2P  oi<  ^'  ^ 

In  April  term,  1800,  it  was  decided  that  one  taxation  of 
costSy  in  the  fee  bill,  meant  that  in  the  cases  where  the  plain- 
tiflf  might  consolidate,  and  yet  proceed  separately,  he  shall 
have  costs  ta^Led  but  in  one  suit,  and  may  elect  the  suit. — 
It  was  also  decided,  that .  the  plaintiff  was  not  entided 
to  charge  for  entries  on  the  roll,  until  after  issue  or  judg- 

*  -         ■  * 

ment. 

In  November  t^Ttsi^  1804,  the  following  directions  were 
given  to  the  clerks,  relative  to  the  taxation  of  costs : 

1.  That  where  the  defendant  proceeds  in  a  suit,  he  must 
add  the  judgment  %o  the  issue-roU  filed  by  the  plaintiff,  and 

MS  not  to  be  allowed  the  taxation  of  a  new  issue-roll,  unless 
IP  the  opinion  of  the  clerk  pr  a  judge,  a  new  issue-roll  was 
necessary^ 

2.  One  brief  only  for  trial  or  argument  is  to  be  taxed, 
though  they  do  not  come  gn  according  to  notice. 

3*  A  certificate  pf  perusing  special  pleadings  and  en- 
tries, may  be  given  by  any  counsel^  and  is  not  confined  to 
the  counsel  employed  in  the  cause* 

4.  Whei^  a  counsellor  is  in  partnership  with  an  attorney, 
)ie  shall  not  certify  as  to  special  pleadings  and  entries,  if 
1)Qth  their  names  appear  as  attornies  on  record* 
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.  Notes,  &e.        5*  An  admission  in  writing  by  the  opposite  counsel,  as 
to  special  entries,  &c.  sliall  be  equivalent  to  a  certificate. 

6.  The  clerk  may  charge  nine  cents  for  filing  a  note  of 
issue. 

7.  The  expense  of  entering  satisfaction,  cannot  be  taxed 
in  the  plaintiff's  bill  of  costs. 

It  was  ordered  in  February  term,  1805,  that  in  error  079r 
certiorari',  only  one  general  assignment  of  errors  should  be 
tvcd.      This  was  taxed  by  one  of    the   judges,  at  4 
folio.  - 

In  November  term,  1805,  paper  books^  delivered  to  the 
court  on  a  motion,  in  arrest  of  judgment^  were  allowed  to 
be  taxed. 

1  y^hnton,         Ij*  ^^y  term,  1806,  it  was  decided,  that  the  crier^sfees 
312.  j'q^  ringing  the  belly  and  calling  the  action^  at  circuits  and 

sittings  J  were  to  be 'taxed. 

^yohmwh         ^^  November  term,  1806,  it  was  decided  that  the  ex- 
^^^'  penses  of  suing  out  a  commission,,  to  examine  witnesses,  such 

as  the  ajffidavity  notice  and  motion^  drawing j  engrossing  and 
sealing  the  commission^  &f  c.  were  to  be  taxed ;  but  that  none 
of  the  expenses  of  executing  the  commission  could  be  tax** 
ed. 

In  the  case  of  Jackson  ex  dem^  Lewis  and  others,  against 
Boydj  submitted  to  the  chief  justice,  for  taxation,  August 
•21,  1806,  he  decided, 

1.  That  if  a  cause  be  noticed  at  the  circuit,  and  goes  off 
for  want  of  time,  the  costs  must  decide  the  event  of  the 
suit. 
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2.  That  exemplifications  and  copies  of  records^  maps,    Kbtet>  &c> 
&c*  are  not  taxable  against  the  opposite  party.     •  see  2  East, 

V  259. 

Coxes  made  for  the  argument  of  a  cause  are  not  taxable  |  S^^**"*^* 
under  the  act  for  regulating  fees,  Sec. 

If  several  suits  be  consolidated,  and  more  than  250  dol-  1  dnnett  66. 
lars  be  recovered  on  the  leading  suit,  and  less  than  that  sum 
on  the  others,  the  plaindff  will  not  be  entitled  to  supreme 
court  costs  in  the  latten    v 

If  a  suit  be  compromised  between  the  parties  without  1  CtuneMt  66. 
the  knowledge  of  their  attomies,  and  nothing  be  said  about 
the  costs,  each  party  must  pay  his  own  costs. 


SURRENDER  OF  BAIL. 


Sumnderof     'In  April  term^  1796,  the  judges  ad<9ted  the  following 
1..  forms  and  rules  of  proceeding|  on  the  surrender  ofboU  : 


1.  Two  certified  copies  of  the  bail-piece  must  be  made 
out  by  the  clerk  in  whose  office  it  is  filed,  on  one  of  which 
the  judge  indorses  the  following  comndtiitur* 


^  The  defendant,  on  the  prayer,  and  for  the  ii 
'*  of  his  manucaptors,  is  committed  to  the  custody  of  the 
*^  sheriiT  of  ,  at  the  suit  of  the  plaintlflf  in  the  plea 

**  above  (or  within)  mentioned*     Dated,"  &c. 

This  committitur  is  to  be  signed  by  the  judge,  when  the 
bail  surrenders  the  defendant  to  the  sheriff,  before  or  in  the 
presence  of  the  judge.  It  is  then  delivered  to  the  sheriff 
to  be  retained  by  him.  The  defendant  may  surrender 
himself  before  the  judge,  without  the  act  or  presence  of  the 
bail,  and  then  it  is  stated  to  be,  **  on  the  prayer  of  the  de- 
"  fendant." 

2.  If  the  defendant  be  in  cuetody,  and  do  not  appear  be- 
fore the  judge,  the  sheriff  must  sign  the  following  acinaw^ 
ledgment  of  it : 

^*  I  acknowledge  that  the  deiSendant  is  in  my  custody  in 
^  the  gaol  of  .     Dated,"  &c. 

The  proof  of  this  acknowledgment  must  be  made  by  a 
subscribing  witness  on  oath,  before  a  judge  or  a  commis- 
sioner, or  by  a  certificate  of  the  judge  in  whose  presence 
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it  was  made  ;  and  the  proof  or  certificate  must  be  undtt  Somnderof 
the  ackBOwlcdgement,  in  the  following  form  :        •  ^^^ 


A.  B*  the  aubscribingp  witness  to  the  above  acknow- 
ledgement, being  sworn,  saith,  that  he  saw  ,  the 
^  sheriff  of         .     ,  or               ,  deputy  of  the  sheriff  of 
^                    y  (as  the  case  may  be)  sign  the  same. 
**  Sworn,"  &c«  or, 

» 
*^  I  certify  that  A.  B.  (or  ^  D.  deputy  of  A.  B.)  [she- 
^  riff  of  y  signed  the  above  acknowledgement  in  my 

*^  presence."  The  judge  after  diia  signs  the  commitiitur  as 
above  mendbned : 

3.  llie  surrender  being  made  as  above  directed,  the 
jvdge  indorses  on  the  other  copy  of  the  bail'f iece,  the  £oHow- 
ing  order  and  notice : 

^  Let  notice  be  given,  withoirt  dday,  to  the  plaintiff,  that 
"  the  defendant  hath  on  the  prayer  and  for  the  indemnity 
^  of  his  manucaptors  been  committed  to  the  custody  of  the 
^sheriff  of  ,  at  the  suit  of  the  plaintiff  in  the  plea 

^  above  mentioned ;  and  that  unless  cause  to  :the  contrary 
^  be  shown  by  the  plaintiff  before  me  at  my  chambers,  in 
^  ,  on  ,  at  o'doek  in  the  noon 

**  of  that  day,  an  exoneretur  will  be  indorsed  on  the  bail- 
apiece  accordingly.  Dated,"  &c.  The  form  of  notice  is  in 
substance  the  same  as  the  order,  and  must  be  served  two 
dby«*  before  die  time  specified  therein. 

4.  If  the  plaintiff  appears  and  shows  no  ^use,  or  does 
not  appear,  and  proof  be  made  of  the  due  service  of  the 
notice,  by  aflMavit  to  be  annexed  to  the  copy  of  the  bail- 
•piece,  on  which  is  the  order  for  the  notice,  the  judge  then 
orders  the  exoneretur  to  be  entered,  as  follows  : 


■oviee  matt  now  be  fear  days-   See  page  13.  9th  Rule. 


AN  ACT 


CONCERNING  THE  SUPREME  COURT. 


Passed  24th  March,  1801. 


i.B 


E  it  enacted  by  the  People  of  the  State  of  New-Tori^  Tcnnsof  the 
represented  ih  Senate  and  Assembly^  That  the  supreme  coSt."* 
court  of  judicature  of  this  state  shall  be  held  at  the  four 
several  terms  following,  to  wit:  On  the  third  Tuesdays  of 
yanuaryy  Aprils  July  and  October  in  every  year,  and  that 
the  said  several  terms  of  the  said  court  shall  continue  and 
be  held  from  the  time  of  the  commencement,  every  day, 
except  Sunday^  until  and  including  Saturday^  in  the  next 
ensuing  week,  and  that  the  term  commencing  on  the  third 
Tuesday  of  Januaryy  shall  be  called  yanuary  term^  and 
shall  be  held  in  the  city  of  Albany;  and  the  term  com- 
mencing on  the  third  Tuesday  in  Aprtly  shall  be  called 
April  tertnj  and  shall  be  held  in  the  city  of  New-Tork;  and 
the  term  commencing  on  the  third  Tuesday  of  July^  shall 
be  called  July  term^  and  shall  be  held  in  the  said  city  of 
NeW'Tori;  and  the  term  commencing  on  the  third  Tues- 
day of  October,  shall  be  called  October  term,  and  shall  be 
held  in  the  said  city  of  Albany • 

11.  And  be  it  further  enacted.  That  there  shall  be  in  ^^g^g  ^^ 
each  of  the  said  terms  two  common  days  of  return  only,  retumof  pro" 
that  is  to  say,  the  first  day  and  the  Tuesday  in  the  next 
ensuing  week  of  each  term,  but  that  the  process  in  pro- 
ceedings by  bill  or  otherwise,  except  on  original  writs,  if 
issued  in  term,  may  be  tested  any  day  in  that  term,  and 
be  made  returnable  on  any  day  in  the  same  term,  or  the 
next  term ;  and  if  issued  in  the  vacation  may  be  tested  on 
any  day  in  the  preceding  term,  and  be  made  returnable  on 
any  day  in  the  next  term. 


36  ACT  CONCERNING 

P^^j^j^^  ^^        III.  Jnd  be  it  further  enacted.  That  all  writs  and  pfo^ 

tamable  be-   cess  retumaUe  in  the  said  supreme  court,  shall  be  made 

Sgt^ :         returnable  as  follows,  that  is  to  say:  ^^  Before  ourju9tices 

ef  tmr  supreme  court  o/juiBcaturey  at  the  city^haU  of  the 

dttf  of  NeW'Tork^ (or J  city  ofAUfomf^  as  the  case  maybe) 

Frooeediags  snd  proceedingpi  in  the  said  court  which  have  been  sup* 

Se^Mo^   posed  to  be  before  the  people  of  this  state,  shall  be  befoie 

the  justices  of  the  people  of  the  state  of  New-Tork^  of  the 

supreme  court  of  judicature  of  the  same  people. 

Proceed-  IV.  And  be  it  further  enacted,  That  it  shaQ  be  lawful 

^^^^^^^  .to  use  paper  instead  of  parchment  in  all  proceedings  in  the 
tie  on  p^ier.  said  court,  except  as  to  the  process  of  the  same. 


No  trial  at        V.  And  be  it  further;  enacted.  That  no  issue  in  any  civil 
JJ^^**"^    cause  shall  hereafter  be  tried  at  the  bar  of  the  said  supreme 

court,  without  the  leave  of  the  said  court  tor  that  purpose 

first  had  and  obtained. 

Cterkiof  tiie       VL  And  be  it  further  enacted^  That  there  shall  be  two 
^rt  uMl       clerks  of  the  said  court,  who  shall  have  like  powers,  be 
their  duUes.   subject  to  the  like  duties,  and  be  entided  to  like  fees  for 
services  performed;  and  that  one  of  the  clerks  of  the 
said  court  shall  keep  his  office  in  the  city  of  New-Toriy 
and  shall  attend  the  said  court  and  officiate  as  clerk  there- 
of when  the  same  court  shall  sit  in  the  city  of  Neto*Tori^ 
and  the  other  of  the  said  ckrks  shall  keep  his  office  in  the 
public  building  in  the  city  of  Albany y.  and  shall  attend  the 
said  court  and  officiate  as  clerk  thereof,  when  the  same 
Recorda  aail  court  shall  sit  in  the  city  of  Albany :  And  thait  it  shall  be 
remavld)Uto  lawful  for  the  justices  of  the  same  court,  from  time  to 
^^***""y'         time,  to  direct  such  records  and  papers  as  they  shall  think 
proper  to  be  removed  from,  the  clerk's  office  in  the  city 
of  NeW'Tork^  and  deposited  in.  the  clerk^s  office  in  the 
city  of  Albany. 

Seab  of  the.       yil.  And  be  it  further  enacted^  That  there  shall  be  two 
said  court  "^  <•  «  • 

seals  of  the  said  court,  and  the  descriptions  of  the  same  m 
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Wfkiiigy  dq[>otited  and  recorded  in  the  office  of  the  secre- 

ttty  of  this  slate,  shall  remain  as  public  records,  and  that 

each  of  the  said  derks  shall  have  the  custody  of  ooe  of  the 

said  seals,  and  all  process  aod  other  proceedings  issued 

under  ei Aer  of  the  swd  seals  shall  be  equally  valid.    And  cierki  to  ux 

Jwrther^  That  aH  costo  and  judgment  rolls  in  the  same  court  ^^^ 

may  be  taxed  and  signed  by  either  of  the  said  clerks. 

# 

VIII.  And  be  it  further  emKted,  That  the  recorder  of  Recordffof 
the  city  of  New-Tori  shall  be  ex  officio  a  commissioner,  S^'^^^, 
equally  authorised  and  required  with  a  judge  of  the  su-  miBsioner  to 
preme  court,  in  respect  to  suits  and  proceediogs  in  the  9aid  duties  of  a 
Goart,  to  do  and  execute  every  act,  power  and  trust,  judge  of  the 
excepting  taxing  costs  and  signing  rolls,  which  according  court 

to  the  practice  of  the  said  court,  a  judge  may  do  and  exe- 
cute out  of  court  'f  and  also  to  allow  writs  of  habeas  corpux^ 
and  to  admit  prisoners  to  bail  in  all  cases  and  in  like  man- 
ner as  any  such  judge  may  do. 

IX.  And  be  it  further  enacted^  lliat  the  said  court  shall  Cwnt  to  ap- 
by  one  or  more  commissions  under  the  seal  of  the  same,  E!{!!1^^J!!!IL\^ 

^  '  inissioners  to 

from  time  to  time  as  need  shall  require,  empower  such  and  take  affida- 

Tits  I 

SO  n>any  persons  as  they  shall  deem  fit  in  every  county,  to 
take  affidavits  of  any  person  desirous  to  make  the  same, 
concerning  any  cause  or  matter  depending,  or  any  pro- 
ceedings to  be  had  in  the  said  court  or  in  the  court  of  ex- 
chequer ;  and  every  affidavit  so  taken  shall  be  of  like  force  Effect  of 
as  affidavits  taken  in  the  said  courts  respectively,  or  before  ^^^\  affids- 
a  judge  thereof;  and  that  every  person  who  shall  commit  Pojury 
perjury  in  any  such  affidavit,  shall  incur  the  same  penalties  J^^  ^' 
as  if  such  affidavit  had  been  made  in  open  court. 

X.  And  be  it  further  enacted^  That  the  person  adminis-  Governor  to^ 
tering  the  government  of  this  state  is  hereby  authorised,  at  ©f  ^oSinr^* 

any  time  during  the  vacation  of  the  supreme  court,  or  of  couruincase 

,  f,  ,  •  r  1-     of  sickness 

any  mayor  s  court,  court  of  common  pleas  or  sessions  ot  the  or  other  ca- 

peace,  in  any  city  or  county,  if  he  shall  deem  it  requisite,  l*°*»ty- 
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bjr  reason  of  war,  pestilence,  or  other  public  calamity,  or 
the  danger  thereof,  that  the  then  next  ensuing  term  or  ses- 
sion of  any  such  court  should  be  held  at  a  different  place 
from  the  one  where  such  term  or  session  wpuld  be  to  be 
held  by  law,  to  appoint  by  writing  under  his  hand,  and  to 
be  recorded  in  the  secretary's  office,  and  published  in  such 
and  so  many  public  newspapers  as  he  may  deem  requisite 
for  the  due  notice  thereof,  such  different  place  for  holding 
such  ensuing  term  or  session  as  he  shall  deem  most  eligi- 
ble, and  at  any  time  thereafter  during  such  vacation  -to  re- 
voke every  such  appointment,  and  in  like  manner  to  appoint 
a  place  anew,  or  leave  such  term  or  session  to  be  held  at 
the  place  where  by  law  it  would  have  been  held ;  and 
whenever  such  term  or  session  shall  be  held  at  any  place  so 
appointed,  all  process  shall  be  returned,  and  all  persons 
shall  be  held  to  appear  at  such  place  equally  as  if  such  term 
or  session  was  held  at  the  place  where  by  law  the  same  was 
to  have  been  held. 


CASES 


OF 


PRACTICE, 


ADJVDOftD  f  y 


THE  SUPREME  COUJRT 


or    THB 


STATE    OF   NEW-YORK. 


APRIL  TERM,  1794. 


Dobbin  V.  fFatkins. 

ON  the  trial  it  appeared  that  the  eontract  on  the  AuwrnpfSt  on 
part  of  the  plaintiff  to  deliver^  and  the  one  on  the  tnct 
part  of  the  defendant  to  receive  and  pay  for  the  stocky 
had' been  reduced  to  writings  and  mutually  signed 
and  interchanged  between  the  parties ;  and  the  for- 
mer was  the  consideration  of  the  latter  or  of  the  09- 
sumpsit  by  the  defendant  as  charged  in  the  declara- 
tion. The  plaintiff  could  not  produce  the  writing, 
and  not  having  given  notice  to  the  defendant  to  pro^ 
duce  it,  whereby  to  entitle  himself  to  prove  its  con- 
tents, he  was  nonsuited. 

B. 
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A^ril  TeriDy 
1794. 

"  '  ,  Ludlow  ads.  The  People. 

TH£  defendant  was  indicted  at  the  oyer  and  ter- 
miner in  Queen*s  county  for  a  rape,  and  in  the  last 
vacation  he  obtained  from  a  judge,  at  his  chamber,  an 
allowance  of  a  certiorari  to  remove  the  indictment 
into  this  court,  with  a  view  to  have  a  trial  by  a  foreign 
jury.  The  certiorari  was  directed  to  the  clerk  of  the 
oyer  and  terminer,  and  returned  by  him  with  the  in- 
dictment aimexed,  and  the  following  questions  occur- 
ring :  1st*  Whether  a  certiorari  to  remove  an  in- 
dictment for  feUmy  could  be  allowed,  otherwise  than 
on  motion  in  open  court,  and  special  cause  shown  ? 
2dly.  Whether  a  certiorari  to  remove  an  indictment 
from  the  oyer  and  terminer  ought  not  to  be  directed 
to  and  returned  by  the  commisisioners  instead  of  the 
clerk  ?  Sdly«  If  the  certiorari  in  the  present  case 
should  be  received  and  filed  in  this  court,  then  how 
and  where  must  the  trial  be ;  whether  by  proce- 
dendo to  the  oyer  and  terminer,  or  by  nisi  prius  at  the 
circuit,  or  at  bar ;  and  whether  a  foreign  jury  could 
be  awarded  in  a  capital  case  ?  The  court  permitted 
the  certiorari  and  return  to  be  lodged  only  in  court 
Jbr  the  present,  but  not  as  either  formally  recced  or 
filed;  the  defendant,  however,  having  submitted  the 
affidavit  on  which  he  should  ground  his  motion  for  a 
foreign  jury,  to  the  previous  examination  of  the 
judges,  and  they  deeming  it  insufficient,  no  opinion 
was,  therefore,  given  on  either  of  the  above  questions, 
and  the  following  order  was  entered  in  the  cause,  viz. 
**  The  writ  of  certiorari  issued  out  of  this  court,  in 
**  this  cause,  directed  to  James  FairUe,  clerk  of  the 
■**  court  of  oyer  and  terminer  and  general  gaol  delive- 
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*^  i7»  in  toad  for  die  counQr  o£  Queengy  and  the  return  Apni  Term, 

^^  of  the  said  James  Fair  lie  to  the  said  writ,  being 

^^  ready  Ordered^  that  the  said  writ  and  return  be  not 
'^  received  and  filed  in  this  court,  and  that  the  several 
'*  matters,  intended  by  the  said  return  to  have  been 
^'  certified  and  returned  to  this  court,  be  in  the  same 
^^  state  in  which  they  were  before  the  said  writ  issu- 
^'  ed  ;  the  said  writ  and  the  said  return  notwithstand* 
"  ing."  The  certiorari  and  return  were  thereupon 
entrusted  to  Mr.  Justice  Lansings  to  be  by  him  put 
again  into  the  hands  of  Mr.  FairUe  at  Albany^  where 
he  resided*  B. 

The  People  \.  DaweUe. 

SEVERAL  poor  persons  appeared  cm  subpoena  to 
^ve  evidence  against  the  defendant  The  court  de* 
termined  that  on  a  just  construction  of  the  statute, 
they  were  equally  entided  to  be  paid  as  if  they  had 
appeared  on  recognizance. ' 

B. 


APRIL  TERM,  1795. 


Carries  v.  Duncan^  Administrator. 

THE  defendant  pleaded  payment  and  md  tiel  re- 
cord :  and  on  motion,  on  the  part  of  the  plaintiff, 
the  court  ordered  the  defendant  to  elect  by  which  of 
the  two  pleas  he  would  abide ;  thereby  deciding  that 
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April  Term,  where  there  are  several  pleas,  md  tiel  record  can 

1795. 

!_  never  be  one  of  them.     The  principle  of  the  decision 

was  declared  to  be,  that  nul  tiel  record  being  a  mat- 
ter, the  knowledge  of  the  proof  of  which  the  defen- 
dant might  reduce  to  absolute  certainty,  it  was  not 
within  the  reason  of  the  statute  enabling  defendants 
to  plead  several  pleas ;  for  that  the  sole  intent  of  the 
statute  was  to  relieve  against  the  hardship  of  restrict- 
ing a  defendant  j  having  several  matters  of  j  ust  defence, 
all  of  them  however  of  a  nature,  that  the  proof  of  them 
cannot  be  previously  positively  ascertained,  to  rest  his 
cause  on  one  of  them  only. . 

B, 

Piatt  v.  PlatL 

BENSON,  J.  The  pleadings  in  this  cause  are,  narr^ 
entitled  of  October  term,  1794,  in  assumpsit^  chargedj 
1st  September,  1794,  plea  in  abatement,  that  on  the 
28th  January,  1793,  the  defendant  was  taken  and  de- 
tained in  prison  under  the  custody  of  the  judges  and 
assistant  justices  of  the  court  of  common  pleas  for 
the  county  of  ^est-  Chester,  by  virtue  of  a  plaint  le- 
vied  against  him  in  that  court  at  the  suit  of  the  plain- 
tiff :  that  the  plaintiff  declared  against  the  defendant 
on  that  plaint,  and  the  plea  set  forth  the  declaration  at 
large,  which  is  similar  to  the  declaration  in  this  court, 
(with  this  difference  only,  that  in  the  latter  there  is  an 
addition  of  a  count  on  an  insimu}  computassety  and  in 
the  former  the  assumpsit  is  charged  on  the  1st  Janua- 
ry,  1793  ;)  that  the  defendant  sued  out  of  this  court 
a  habeas  corpus  for  removing  the  cause,  tested  the 
9th,  and  allowed  the  27th  August,  1794,  and  return- 
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able  the  ensuing;  October  term ;  that  thehabeas  carpus  April  Term, 

was  returned  in  that  term  :  and  setting  forth  the  re- *-* 

turn  which  is  in  the  usiial  form ;  that  thereupon  the 
defendant  was  delivered  to  bail  in  this  court  at  the 
suit  of  the  plaintiff  in  the  plea  aforesaid^  whereupon 
the  plaintiff  exhibited'  the  bill  aforesaid  in  this  court 
against  the  defendant  in  the  plea  aforesaid ;  that  inas- 
much as  it  appeat^  by  the  bill  here»  that  the  causes 
of  action  specified  in  the  bill,  had  not  accrued  before 
the  term  of  the  caption  of  the  defendant  by  virtue  of 
the  plaint,  nor  before  the  time  wheh  the  plaintiff  de- 
clared on  the  plaint,  nor  before  the  day  of  the  testy  nor 
before  the  day  of  the  allowance  of  the  hoBeas  carpus^ 
the  plea  therefore  concludes  by  praying  judgment  of 
the  biliy  and  that  it  may  be  quashed ;  demurrer  to  the 
plea,  and  joinder  in  demurrer. 

'^  It  is  regularly  true  that  if  the  plaintiff  will  him- 
"  self  discover  to  the  court  any  thing,  whereby  it 
*'  may  appear  that  he  had  no  cause  of  action  when  he 
*^  commenced  it,  his  writ  shall  abate ;  of  his  own 
"  showing,  it  is  against  him*''  Jlob.  199.  Or  as  it  is 
Expressed  by  an  ancient  law-writer,  ^^  The  writ  also. 
'*  falls^  if  at  the  time  of  issuing  there  was  no' cause  for 
^  issuing,  because,  at  the  time  of  dating  and  issuing, 
'^  the  demandant  had  no  competent  actidii  or  cause 
**  for  demanding."  Bract.  A 14.  as  cited  in  TheloaPs 
Digest.  Lib.  4.  ch.  5.  par*  3.  The  question  there- 
fore between  tlie  parties  in  the  present  casfs  is,  whe- 
ther the  defendant  shall,  to  that  intent j  where  the  suit 
hath  been  removed  by  habeas  corpus,  allege  any  act 
of  the  plaintiff,  or  other  proceedings,  in  the  court  be- 
low, or  the  test,  or  the  allowance,  of  the  habeas  corpus^ 


\ 
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April  Term,  as  the  commefwement  of  the  suit  ?    This  question  de- 

1795.  ^ 

- —  pends  on  another,  viz.  Whether,  where  a  suit  is  re- 
moved by  habeas  corpus^  it  does  not  then  become  a 
nev)  suit  in  the  court  above,  or  whether  it  is  not  to  be 
considered  as  the  same  suit,  commenced  in  the  court 
below,  and  continued  in  the  court  above  ?  With  re- 
spect to  this  question,  it  is  clearly  laid  down,  ^^  that 
*^  the  record  itself  is  never  removed  by  habeas- corpus^ 
'  ^*  but  remains  below,  and  therefore  the  plaintiff  must 
^'  here  begin  de  novo,"  Salk.  352.  and  must  not  only 
'^  declare  de  wn>,o^'^  but  in  the  common  bench,  must 
^^  bring  a  new  originaL"  It  is  part  of  the  condition  of 
the  recognizance  of  bail  on  a  habeas  corpus  in  that 
court,  ^*  That  the  defendant  shall  appear  to  a  new 
"  original  to  be  filed.*'  Inst.  Cler.  40S.  Inst.  Le^ 
gal.  237.  Imp.  Pract.  Com.  PL  641.  And  I  should 
suppose,  if  it  is  now  necessary  to  comply  with  mere 
formality  or  fiction,  that  where  die  proceedings  are  by 
billf,  as  distinguished  from  where  they  are  by  writ, 
that  the  bill  ^^  oh  which  the  process  used  to  issue 
'^  against  the  defendant,'*  which  is,  ^^  to  warrant  the 
*^  declaration,"  and  which,  as  analogous  to  the  origin 
naiwrit,  is  said  to  be  **  the  ground- work  of  the  cwse»" 
ought  to  be  filed  de  novo.  Bootees  Suit  at  LaWj  14. 
I7<  34.  And  although  where  a  suit  hath  been  com- 
menced within  the  requisite  period,  and  removed  by 
habeas  corpus,  and  the  period  should  expire  before  the 
declaration  de  novo  filed,  and  thereupon  the  defendant 
plead  the  statute  of  limitaticms,  ^' the  plaintiff  may  re- 
**  ply  the  suit  below,"  Salt.  424.  and  in  like  manner 
where  a  suit  is  commenced  within  the  period,  and 
abated  by  the  death  of  the  plaintiff  befwe  judgment, 
the  period  being  then  expired,  *^  this  shall  not  prevent 
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^*  his  executors;^'  yet,  the  reason  is  not,  that  inthe  for-  AprU  Term, 

.  .  •  '  1795. 

mer  case  the  suit  above  is  a  continuance  of  the  suit  ^ 

commenced  below,  or  that  in  the  latter  case,  the  suit 
by  the  executor  is  a  continuance  of  the  suit  commen- 
ced by  the  testator,  but  merely  to  show,  that  the  plain- 
tiff '^  had  rightfully  and  legally /tir^t^^  his  right." — 
And  I  should  suppose,  for  the  same  reason,  that 
where  priority  of  right  attaches  on  bringing  a  suit, 
and  a  suit  should  be  brought  and  be  removed  by  Aa- 
beas  carpus^  and  in  the  intermediate  time,  between 
bringing  the  suit  in  the  court  l)elow  and  filing  the  de- 
claration in  the  court  above,  another  person  should 
bring  a  suit  against  the  defendant  for  the  same  cause, 
and  the  defendant  should  plead  that  matter  with  in- 
tent to  oust  the  plaintiff  of  his  priority j  that  the  plain- 
tiff might  reply,  the  suit  commenced  in  the  court  be- 
low. The  truth  is,  that  whenever  right  or  justice 
may  require  it,  a  suit,  removed  by  habeas  corpus^  may, 
to  certain  intents ^  be  made  to  relate  to  the  suit  below, 
but  not  to  it  as  to  the  same  suit  technically  continued, 
or  on  the  proceedings  in  which  any  of  those  in  the 
court  above,  ^xtfounded^  in  the  sense  that  the  count, 
narration,  or  declaration  is  said  to  be  founded  on  the 
writ,  or  bill,  or  plaint,  whichever  may  be  the  original 
process. 

There  is,  possibly,  another  question  between  the 
prc^sent  parties,  viz.  whether  the  rule  is  not  to  be  ta- 
ken strictly,  that  the  defendant  cannot  avail  himself 
of  it  as  pleadable,  unless  the  plsantiS  himself  discover 
that  he  had  no  cause  of  action  when  he  commenced 
it?  Hob.  ut supra.  In  which,  however,  I  should 
understand  to  be  comprehended,  as  well  what  the 
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April  Term;  plaintift' must,  in  ititjirst  instance^  put  on  the  recordy 

as  what  he  is  bound  to  discover  on  oyer  prayed  by  the 

defendant,  and  also  whatjever  the  defendant  may  elect 
to  allege  himself  instead  of  praying  oyer  of  it  from 
the  plaintiff,  but  of  which,  if  it  had  been  prayed,  the 
plaintiff  was  bound  to  give  oyer.  TheL  Dig.  Ub.  10. 
ch.  4.  Brown.  Lat.  red.  1.  pi.  3.  Id.  2.  pi.  6. 
Form.  bene.  plac.  3.  If  the  law  is  so,  and  I  am  in- 
clined  to  think  it  is,  then  it  is  fatal  to  the  defendant's 
plea ;  because,  (and  which  it  is  to  be  remarked,  is 
decisive,  that  the  process  is  not  continued  from  the 
one  court  to  the  other,  there  being  no  such  thing, 
where  a  cause  hath  been  removed  by  habeas  corpus 
as  oyer  in  the  suit  in  the  court  above  of  any  of  the 
matters  in  the  suit  in  the  court  below,)  the  defendant 
'  hath  no  legal  means  to  make  the  matter  of  variance 
(for  of  that  nature  is  the  matter  of  the  plea  in  this 
case,)  appear  on  the  record.  TheloaPs  Dig.  lib.  9. 
chap.  5. 

I  wish,  however,  to  be  considered,  as  not  having 
come  to  a  decided  judgment,  on  this  point ;  my 
opinion  against  the  defendant,  is  grounded,  wholly 
on  what  I  have  previously  advanced. 

I  think  the  plea  is  insufficient,  and  therefore,  that 
the  defendant  answer  over. 

B. 

Price  V.  JEva^s. 

IN  the  court  of  errors,  1796.  Error  from  the  su- ' 
preme  court  on  a  judgment  in  assumpsit  by  default. 
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The  plaintiff  in  the  court  below  had  in  the  in  toto  at-  jaiy  Term, 

tmgens  on  the  roll,  taken  judgment  for  six-pence  less — 

than  the  amount  of  the  damages  and  costs  found  by 

the  jury,  and  the  costs  of  increase.     The  following 

judgment  was  thereupon  entered  in  this  court,  viz. 

^*  This  court  having  heard  counsel  on  both  sides,  and 

"  due  consideration  having  been  had  of  what  was  of- 

*'  fered  on  either  side,  in  this  cause,  and  one  of  the 

**  causes  of  error  assigned  being  a  miscasting  by  the 

"  defendant  in  error,  it  is  thereupon  ordered  by  this 

^'  court,  that  the  record  in  this  cause  be  amended, 

"  whereby  to  correct  such  miscasting,  as  follows, 

"  that  is  to  say,  by  striking  out  the  word  ten  in  the 
judgment  between  the  word  pounds  and  the  word 
shillingSy   and  inserting  the  w(H*d  eleven  instead 

*^  thereof;  and  by  striking  out  the  words  and  six- 
pencef  after  the  said  word  shiilings.  And  it  is 
thereupon  further  ordered  and  adjudged  by  this 

^'  court,  that  the  said  judgment  given  in  the  said  su- 
preme court  be  and  hereby  is  affirmed  :*  and  that  ^ 
the  transcript  of  the  said  record  so  amended,  be  re- 

"  mitted,  to  the  end  that  the  record  remaining  in  the 
said  supreme  court  be  also  amended  in  like  man- 
ner :  and  that  execution  may  be  thereupon  had  ac- 
cordingly.    And  it  is  further  ordered,  that  the  de- 

'*  fendant  in  error  pay  to  the  plaintiff  in  error,  his 

^'  costs  of  prosecuting  the  said  writ  of  error  to  be 

5*  taxed." 

B. 


cc 
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Jvij  Tem, 

1796. 


Brantingham^s  Case. 

THE  defendant,  having  been  surrendered  in  dis- 
charge of  his  bail,  and  thereupon  committed  to  cus- 
tody >  the  plaintiff  proceeded  to  judgment,  but  suf- 
fered more  than  three  months  to  elapse  after  judgmeilt 
was  entered,  without  charging  the  defendant  in  exe- 
cution. He  was  then  summoned  before  his  honour 
Mr.  Justice  Benson,  at  his  chambers,  to  show  cause 
why  a  supersedeas  should  not  issue,  because  he  had 
not  charged  the  defendant  in  execution,  within  the 
time  prescribed  by  the  12th  section  of  the  act,  enti- 
tled ^*  An  act  for  the  relief  of  debtors,  with  respect 
^^  to  the  imprisonment  of  their  persons,"  passed  the 
13th  of  i^^^ary,  1789.  The  plaintiff,  after  notice 
of  the  application,  and  before  the  time  of  attendance, 
charged  the  defendant  in  execution,  and  onlhe  hear- 
ing, showed  that  for  cause. 

His  honour  Judge  Benson,  reserved  the  question, 
and  stated  the  case  to  the  judges  at  a  conference,  at 
which  they  were  all  present. 

They  were  of  opinion  that  a  supersedeas  ought  not. 
to  be  allowed  :  That  the  intent  of  the  statute  was  to 
enable  the  defendant  to  put  the  plaintiff  to  his  elec- 
tion, either  to  charge  the  defendant's  body  in  exe- 
cution, or  to  resort  to  his  estate ;  and  the  plauitiff 
having  made  his  election  before  the  supersedeas  was 
allowed,  the  defendant  was  not  entitled  to  .his  dis- 
charge. 


IN  THE  StXFREME  COUBT.  ^ 


Drake  v.  Sunt. 

THIS  action  was  originally  commenced  in  the 
mayor's  court  of  the  city  of  Nnv-  Yorky  and  reraovj« 
cd  by  habeas  corpus* 

Bail  had  been  regularly  filed,  and  Munro  for  the  de- 
fendant, moved  the  la$t  ^/n/ term,  that  the  plaintiff 
be  nonprossed  for  not  declaring.  He  cited  2  Cromp^ 
ion,  410.  2  Salk.  455.  GiWeres  Law  qf  Distresses, 
139.     Cur.  ad.  milt. 

The  court  now  gave  their  unanimous  opinion, 
that  the  cause  having  been  removed  to  this  court 
widiout  the  agency  or  approbation  of  the  plaintiff, 
he  was  not  obliged  to  follow  it,  and  could  not  be 
nonprossed  for  not  declaring  here,  as  he  had  never 
been  in  court ;  but  that  the  defendant  was  not  bound 
to  accept  a  declaration  after  two  terms  had  elapsed. 

Wendmer  v.  Ball. 

A  BAIL  piece  had  been  filed,  containing  the  name 
of  one  real  person,  who  had,  at  the  same  time,  filed  an 
affidavit  of  justification,  and  of  one  nominal  person. 
A  rule  was  then  taken  to  bring  in  the  body,  or  show 
cause  why  an  attachment  should  not  issue  against  the 
sheriff ;  and  now  Wood  for  the  plaintiff,  moved  that 
the  rule  be  made  absolute. 

Per  Curiam*.  The  practice  of  inserting  only  one 
real  person  in  bail-pieces,  has  generally  obtained, 
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July  Term,  but  has  passed  because  there  has  been  no  opposition 
■  to  it.     It  is  requisite,  if  the  plaintiff  txacU  iiy  that 

two  real  persons  should  become  bail. 

But  the  sheriff  stipulating  to  put  in  additional  bail, 
the  motion  was  waived. 


General  Male. 

Saturoat* 
ORDERED,  That  on  trials,  ^ne  counsel  only  on 
each  side  shall  examine  or  cross-examine  a  witness ; 
and  that  two  counsel  only  on  each  side  shall  sum  up 
the  evidence  to  the  jury. 


OCTOBER  TERM,  17^96. 


Q)han  Administrator  ads.  Kip. 

A  PLEA  was  drawn  and  signed,  but  the  defend- 
9fiVs  attorney  forgot  to  file  it,  and  a  copy  without 
signature  was  served.  A  default  for  not  pleading 
was  entered  during  the  last  vacation,  subsequent  to 
the  delivery  of  the  plea. 

Jones  for  the  defendant,  now  moved  to  set  aside  the 
default,  on  the  ground  of  irregularity ;  he  produced 
also  an  affidavit  of  merits* 

« 

Per  Curiam.  A  plauitiff  may  accept  or  refuse  an 
imperfect  copy  of  a  plea ;  and  if  he  accepts  it,  the 


r 
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court  will  compel  the  defendant  to  file  a  perfect  plea,  Oct^^rmt 
if  that  has  not  already  been  done.    Here  appears  to  -> 

have  been  a  mere  mistake  on  the  part  of  the  defend- 
ant. Let  him  file  a  plea  mstanterj  and  the  default  be 
set  aside  on  payment  of  costs* 


APRIL  TERM,  1796, 


Branson  ads.  Baardman  and  another. 

IN  this  cause,  a  demurrer  was  filed  to  the  replica- 
tion ;  the  defe.Ddant's  attorney,  at  the  same  time,  ap- 
plied to  the  deputy  clerk  for  leave  to  strike  out  the  «- 
miUter,  but  the  clerk  refused  to  permit  him  to  do  so. 
Notice  of  trial  was  then  given,  and  an  inquest  taken. 

Jones  for  the  defendant,  now  moved"  that  the  ver- 
dict be  set  aside  for  irregularity. 

Per  Curiam.  The  9th  rule  of  Jpril  ttrm,  1796, 
provides  that  "  If  either  party  shall  in  pleading,  in 
**  any  degree,  tender  an  issue  to  the  country,  and  if 
"  the  opposite  party  shall  not  demur  to  thepleatSng, 
*'  Tvithin  twenty  days  after  service  of  a  copy  thereof, 
"  the  cause  shall  in  each  of  these  cases,  be  deemed  to 
«  he  at  issue  ;"  but  here  was  a  demurrer  filed  wthin 
the  twenty  days,  and  the  striking  out  the  simiUter 
from  the  replication  which  had  been  filed  was  not 
necessary.    Let  the  verdict  be  set  aside  with  costs. 
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^^^  APRIL  T£RM,  1797. 


Franklin  and  amthtr  ads*  Aor^» 

ISSUE  was  joined  during  the  last  vacation,  and 
before  notice  of  trial  was  received,  the  defendant 
served  the  plaintiff  with  notice  of  a  motion  for  a 
struck  jury  ;  notwithstanding  which,  the  plaintiff  pro- 
ceeded to  give  notice  of  cdal,  and  took  an  inquest. 

S,  Jones  for  the  defendant,  moved  th^t  the  verdict 
be  set  aside  for  irre^larity* 

Per  Curiam.  The  defendant  availed  himself  of 
the  first  opportunity  in  his  power  to  apply  for  a  struck 
joiT,  and  k  was  irregular  for  the  plaintiff  to  proceed 
after  receiving  notice  of  the  intended  motion.  Let 
the  vcASet  be  set  aside  with  costs. 


JANUARY  TERM,  1798. 


fFmter  v.  Carter. 

THIS  was  an  action  on  bail-bond.  The  defend- 
ant pleaded  comperuit  ad  diem  ;  plaintiff  replied  tit// 
tiel  record;  and  issue  being  taken  thereon,  day  was 
given,  by  rule  entered  in  vacation,  to  produce  the 
record  on  the  first  day  of  this  term. 

And  now,  on  this  day,  being  the  quarto  die  post^ 

The  Attorney  General  for  the  plaintiff,  moved  that 
the  defendant  be  called  to  produce  the  record. 


IN  THE  SUPREME  COURT.  «3 

Tht  court  expressed  some  doubt  whether  this  was  Jm.  Tenn, 

1798. 

to  be  considered  as  a  common  rtde^  within  the  intent  

of  the  first  general  rule  of  t^^n/ term,  1796,  and  took 
time  to  consider  of  it  till  the  succeeding  Monday^  when 
they  ordered  judjgment  for  default  of  record. 


Oudernarde  v.  Fan  Bergen. 

THE  plaintiff  had  filed  his  declaration  in  vacation ; 
and  the  rule  to  plead  having  expired,  he  entered  in- 
terlocutory judgment  the  last  term,  without  having 
first  entered  a  default. 

Spencer  for  the  defendant,  moved  to  set  aside  this 
judgment,  on  the  ground  that  no  default  had  previ- 
ously been  entered. 

On  the  last  day  of  term,  Mr.  Justice  Lansing  de- 
livered the  unanimous  opinion  of  the  court. 

"  When  this  question  was  presented  in  the  first  in- 
^'  stance,  I  did  suppose  that  the  entry  of  the  default 
^<  could  not,  under  the  existing  rule,  have  any  other 
'^  effect,  than  merely  to  preclude  the  opposite  party 
^^  fit>m  pleading ;  and  that  the  plaintiff  might  waive 
^*  the  entry  of  the  default,  and  enter  a  rule  for  judg- 
**  ment. 

^  Upon  further  reflection  on  the  subject,  and  after 
'*  carefully  examining  the  eighth  rule  entered  in  AprU 
'^  term,  1796,  it  appears  to  me  to  be  the  better  con- 
'*  struction,  that  the  entry  of  the  default  is  indispensa- 
'*  ble  to  entitle  the  plaintiff  to  his  judgment ;  the  ex- 
f  ^  pression  being,  '  That  the  default  being  duly  enters 
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jw.  Tern,  '<  ed,  the  party  who  shall  haoe  had  it  entered,  shall  not 


*^  be  held  afterwards  to  accept  a  declaration  or  answer 9 
'^  as  the  default  shall  happen  to  be,  and  may  at  any 
^*  time  afier  four  days  in  term  shaU  have  intervened 
"  thereafier^  have  a  rule  for  such  judgment  as  is  to 
"  be  rendered  by  law^  by  reason  of  the  default  J*  This 
'^  imposes  it  on  the  party  entering  the  default  to' 
"  file  the  necessary  proofs  to  evince  its  regularity  ; 
*^  and  if  any  subsequent  question  arises  on  that  sub- 
^-^  ject,  a  resort  to  those  proofs  affords  a  determinate 
*'  test. 

'*  We  are  all  of  opinion  that  the  interlocutory  judg- 
"  ment  be  set  aside," 


APRIL  TERM,  1798. 


Kettletas  v.  North. 

JUDGMENT  had  been  rendered  for  the  defendant 
on  verdict,  but  the  roll  had  not  been  filed. 

Burr^  for  the  plaintiff,  now  suggested  that  he  in- 
tended to  bring  a  writ  of  error,  and  moved  for  a  rule 
that  the  defendant  procure  the  roll  to  be  signed  and 
filed  in  four  days,  or  that  the  plaintiff  have  leave 
to  do  it. 

Rule  granted. 
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April  T€nii> 

'    Wickham  y.  Waters.  


GRAHAM  moved  for  a  view,  on  affidavit  that  Ejectment. 
view  was  necessary.    But  as  he  did  not  state  that 
boundaries  were  in  question,  the  court  refused  to 
grant  the  motion. 

Wimple  and  another  v.  M^DougaL 

VAN  VECHTEN,  for  the  plaintiff,  moved  for  EjtcmiHt. 
leave  to  amend  the  declaration  in  ejectment,  by  add- 
ing a  count  on  the  demise  of  a  person  not  originally 
named  as  a  lessor.  He  mentioned  the  case  oi  Jackson 
ex  dem.  Quackenbos  v.  Dennis^  where  this  was  al- 
lowed. 

Qrahanij  contra. 

Per  Curiam.  In  the  case  of  Quackenbos  v.  Den- 
nisj  it  was  so  ordered,  and  that  is  to  be  considered  as 
a  precedent  to  govern.  But  it  is  reasonable  that  the 
defendant  should  be  permitted  to  relinquish  his  de- 
fence, if  he  chuses  to  do  so,  as  the  introduction  of  a 
new  party  may  vary  his  situation.  Let  him  elect,  by 
Friday  next,  to  abide  by  or  relinquish  his  plea ;  and 
if  he  relinquishes  it,  the  plaintiff  must  pay  all  the 
costs  accrued  up  to  that  day. 

M^Qourch  v.  Armstrong. 

'  HENRY  movedforan  attachment  against  the  sheriff 
of  Montgomery^  on  a  rule  taken  by  him  in  vacation  to 
bring  in  the  body  by  the  second  day  of  term :    But 
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April  TerpB,  it  appeared  that  notice  of  such  rule  had  not  been 
,  ■  served  twenty  days. 

Per  Oifiam.  AMiough  die  printed  niks  do  not 
reach  the  case,  the  sheriff  must  have  twenty  days,  at 
least,  after  service  of  the  notice*  Let  die  plaintiff 
take  nothing  by  his  motion. 

• 

IhriggM  ads.  Van  Loon. 

MOTION  by  Kirkland  to  set  aside  a  writ  of  in^ 
quiry,  and  subsequent  proceedings. 

Defendant  had  retained  an  attorney  after  interlocu- 
tory judgment,  who  gave  notice  thereof;  but  plaintiff 
proceeded  to  execute  a  writ  of  inquir}',  without  giv- 
ing notice  to  the  attorney  so  employed. 

Per  Curiam.  Whenever  an  attorney  is  employed, 
though  k  be  too  late  to  plead,  yet  he  is  entitled  to  all 
subsequent  notices. 

Motion  granted. 

Ballard  and  Parkmath  nianucaptors  of  Chapman^  ads. 

K^be  and  Ludlow. 

■ 

THIS  was  an  application  by  bail  to  surrender  their 
principal,  on  the  following  case : 

In  April  term,  1797,  ca.  m.  against  the  principal 
was  returned  non  est.  On  which,  the  plaintiffs  issued  a 
cap.  ad  resp.  against  the  bail/oml/y,  on  their  recogni- 
zance.    This  writ  was  delivered  to  the  sheriff  of 


IN  THE  SUPREME  COURT.  ST 

UlerHtner,  or  his  deputy,  early  in  AprU  vacaticm,  being  April  Ten^. 
returnable  the  last  Tuesday  of  July  then  next.  ■■^- 

On  the  7th  of  July^  the  depu^  having  possession 
of  the  writ,  but  not  in  hi3  pocket,  met  Parkman^  one 
of  the  bail,  and  informed  him  of  the  writ ;  on  which 
Parkman  promised  to  come  to  the  house  of  the  de* 
puty  and  indorse  his  appearance  thereon  before  the  re^ 
turn  day.  He  accordingly  came  and  indorsed  his  ap*^ 
pearance,  but  at  what  time  precisely,  Cheeseborough^ 
the  deputy,  who  is  the  witness,  does  not  recollect. 
By  -  the  affidavit  of  Parkman  himself,  it  appears  to 
have  been  two  days  after  the  return  day  of  the  writ. 
The  writ  was  then  returned,  with  such  indorse- 
ment^  but  without  any  return  indorsed  by  the  sheriff* 
himself. 

In  July  vacation)  the  plaintiff  issued  ana/,  cap.  against 
JBallard^  to  answer  simul  cum  Parkman^  returnable  in 
October  term,  which  having  been  returned  "  nan  est^^^ 
die  plaintiffs  issued  a  testatum  ^gauihi Ballard  alone, 
returnable  in  January'^  1798,  directed  to  the  sheriff  of 
Onondaga,  who  took  him. 

August  28th,  1797,  the  defendant's  attorney  had  de- 
livered  the  plaintiff's  attorney  a  writing  intended  as  a 
plea  in  abatement,  praying  that  for  want  of  an  official 
return^  as  well  as  on  account  of  such  irregular  ser- 
vice of  the  writ  on  Parkman^  the  plaintiff's  bill  might 
be  quashed.' 


^ 
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April  T€wr,      February  10th,  1798,  the  plaintiff's  attCMticy  de- 
m  livered  si  copy  of  the  declaration  filed,  against  the 

*"*  *  bail  jointly* 

I 

February  13  A^  1798,  the  plaintiff's  attorney  received 
a  plea  in  chief  nil  debet ^  in  behalf  of  Ballard  alone  ; 
and  at  the  same  time  another  writing,  intended  as  a 
plea  in  abatement,  in  behalf  of  Parkman  separately, 
and  so  entitled,  and  grounded  upon  the  before  men- 
,  tioned  objection,  viz.  the  want  of  official  return. 

The  proceedings  respecting  the  surrender  were  as 
follows : 

January  13th,  1798.  three  days  before  the  term, 
the  sheriff  of  Herkimer  signed  an  acknowledgment, 
that  the  principal  was  in  his  custody,  on  a  surrender 
by  Parkman^  in  behalf  of  himself  and  Ballard. 

January  27thf  on  application  of  Ballard  m  behalf 
of  himself  and  Parkman,  his  honour  Judge  Beman 
made  an  order  for  a  commitment. 

March  5th,  the  sheriff  signed  a  farther  acknow- 
ledgment,, that  the  principal  was  stitt  remaining  inhis^ 
custody  when  the  committitur  came  to  his  haiids. 

March  20th,  Judge  Benson  made  an  order  for  the 
plaintiffs  to  appear  and  show  cause  why  an  exoneretur 
should  no^  be  entered.  They  appeared  accordingly, 
and  the  case  was  adjourned  over  to  be  argued  and  de- 
termined in  open  court. 
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On  this  case  the  following  questions  were  raised :     AprH  Tern« 

1.  Are  the  defendants  now  too  late  in  their  appli- 
cation? 


2*  Can  one  bail  be  discharged  alone  wt^en  the  ap* 
plication  is  for  the  discharge  of  both  ? 

S.  Will  the  discharge  of  one  bail  operate  as  a  dis- 
charge of  all  ?  and  if  one  is  fixed,  will  not  the  other 
be  so  likewise  ? 

Curia  ad.  vuti. 

Per  Curiam.  Th^  surrender  by  Ballard  is  good 
as  to  both.  If  a  plaintiff  will  elect  to  sue  special  bail 
Jointly y  he  who  is  first  taken  shall  have  time  to  surren- 
der tiH  the  last  is  taken  also,  and  till  the  time  allowed 
him  (the  last)  for  surrendering  is  expired.  If  he 
sues  them  neparatdy^  then  each  may  be  separately 
fixed;  or  one  may  be  fixed,  and  the  other  may  after- 
wards surrender  the  principaU  and  be  discharged.  So 
that,  in  fact,  the  plaintiff  may  have  the  body  of  the  de- 
fendant in  custody,  and  at  the  same  time  go  on  with  a 
soit  against  the  other  bail  which  has  been  fixed.  He 
cannot,  however,  have  more  than  one  satisfaction. 

Let  the  defendants  take  the  effect  of  iheir  motion, 
on  payment  of  costs. 
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JULY  TERM,  1798. 


JFoodman  and  others  ads.  Little^ 

THIS  was  a  motion  to  set  aside  the  proceedings  on 
a  scire  Jacias  quare  ex.  rum  and  two  nihils  retumedi 
because  there  had  not  been  fifteen  days  between  the 
teste  of  the  first,  and  return  of  the  second  sci,  fa. 
In  support  of  tlie  motion  was  cited,  4  Dum.  and 
Sast,  583. 

It  was  contended  in  reply,  that  when  proceedings 
in  the  original  cause  are  by  bill,  four  days  are  enough. 
4  Dum.  and  East^  663. 

Per  Curiam.  There  must  in  all  cases,  be  fifteen 
days  betv\  een  the  teste  of  the  first,  and  return  of  the 
second  sci.  fa* 

Colden^  for  the  defendant. 
Houston^  for  the  plaintiff. 


Pepaon  and  another  ads.  Jenkins. 

■ 

RIGGS,  for  the  defendants,  moVicd  to  quash  the  writ 
for  want  of  the  clerk^s  name  to  it,  and  fToodsy  at 
the  same  time,  moved  for  leave  to  amend.  He  con- 
tended  that  the  writ  is  supposed  to  be  the  act  of 
the  clerks  and  ought  not  to  prejudice  the  party  ;  and 
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cited  1  Cromp.  106.  and  1  Dum.  and  Easti  783.  jvijTetat, 
Yeh.6A.'  »^ 


.  •- 


f 

Per  Curiam.  It  may  be  considered  as  the  omis- 
sion of  the  clerk,  and  amendable.  Let  it  be  amend- 
ed, on  payment  of  costs. 


The  People  at  the  relation  of  Thompson  v.  Th^ 
Judges  of  the  Court  of  Common  Pleas  for  West- 
Chester. 

AT  a  previous  term,  Woods  had  moved  for  and 
obtained  a  rule  to  stay  proceedings  on  a  writ  of  error 
in  this  court,  until  the  common  pleas  in  West-Chester 
could  be  moved  for  leave  to  file  a  ^^AXitnunc pro  tunc^ 
the  want  of  which  had  been  the  error  assigned  here. 
Application  had  been  made  to  that  court  for  such 
purpose,  and  was  refused  by  them,  on  which  Woods 
obtained  the  rule  here  to  show  cause  why  a  manda- 
mus should  not  issue  to  compel  them  to  allow  such 
application ;  and  noV 

Munro  showed  cause. 

He  insisted  that  the  court  below  had  always  a  dis- 
cretion in  cases  of  this  kind*  and  that  in  the  present 
instance,  having  considered  the  judgment  before 
tfatm  as  unjust,  bad  refused  the  application  on  that 
ground,  and  that  therefore  i(  was  not  a  proper  case  to 
grant  a  mandamus. 

Per  Curiam.  The  court  below  have  indeed  a  dis- 
cretion, but  it  is  a  legal  and  not  an  arbitrary  one.  We 
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J'^y^wm,  always  allow  a  bill  to  be  filed  nunc  pro  tunc  when  er- 

ror  is  brought  and  that  assigned  for  cause. 

Rule  absolute. 


fVisner  and  others  v.   Wilcocks  and  others. 

Ejectment.  OGIL  VIE  movcd  that  Amos  fFilcqcks  be  admitted 
to  de  fend  joint ly^  on  his  affidavit  that  the  defendants 
hold  of  him  as  their  landlord. 

RiggSy  for  plaintiff,  opposed  the  granting.a  rule,  be- 
cause the  affidavit  did  not  specify  that  Amos  ff^ilcocks 
was  in  the  receipt  qf  rent. 

m 

Per  Curiam.     There  is  no  case  which  goes  the 

Ien.c;ih  of  say  ing  that  none  are  to  be  ^considered  as 

landlords  within  the  meaning  of  this  rule,  but  those 

Vide  3  Burr,  who  actually  receive  rents.     Some  dicta  look  that 

^^^  m   ^^y>  '^"^  ^^  ^^  ^^  privity  of  interest,  and  not  the  re- 

Xunnington  •  cciviug  of  rent,  which  is  the  true  test.   A  mortgagee 

73.    MuUer,  out  of  posscssion  may  be  let  in  to  defend.    Strangers 

only  are  to  be  excluded. 

Motion  granted. 


Berry ^  who  is  impleaded  with  Bushbee^  ads.  Elles  and 
others.  Assignees  of  the  Sherijf  of  New^  York. 

MOTION  by  Boydy  to  stay  proceiedings  on  bail- 
bond.  It  appeared  that  the  capias  in  the  original  suit 
had  been  returned  in  January  term  last,  and  that  a  de- 
claration was  filed  the  14th  of  June  following ;  ixp 
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bail  to  the  action  then  being  put  in.     Process  issued  July  Term, 

on  the  bail-bond  in  the  last  vacation,  and  on  the  10th 

of  August^  the  defendant  was  arrested  thereon.  It 
also  appeared  that  the  notice  of  this  motion  was  ac-* 
companied  by  an  offer  of  good  bail  and  a  cognovit 
actionem. 


Colden  opposed  the  motion,  on  the  ground  that  the 
plaintiffs  had  'now  lost  a  trial  in  the  original  action  for 
want  of  bail. 

Per  Curiam*  The  plaintiffs  may  have  lost  a  trial, 
but  they  have  been  negligent  on  their  part.  They 
should  have  put  the  bail-bond  in  suit  in  January  va-* 
cation.  It  is  not  a  loss  of  trial  alone,  which  will  pre-* 
vent  our  interfering  to  relieve  in  these  cases,  but  that 
loss  must  be  without  neglect  on  the  part  of  the  plain- 
tiff, and  must  be  occasioned  by  the  delay  of  the  defend- 
ant, afier  bail  is  called  Jar.  If  a  different  practice 
was  allowed,  a  plaintiff  would  be  tempted  to  wait  a 
term  or  longer,  and  thus  ensnare  the  bail.  The 
court  will  always  stay  proceedings,  if  application  be' 
made  for  that  purpose,  on  the  return  of  the  bail-bond 
writ. 

Let  the  proceedings  be  stayed  on  payment  of 
costs. 

Birdy  Savage  and  Bird  ads.  Robert  Murray  and 

Company. 

HARRISON  presented  a  petition  from  the  defend- 
ants to  remove  the  cause  into  the  federal  court,  on 
affidavit  that  the  defendants  are  aliens. 


^w 
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July  Term,       It  appeared  that  Special  bail  had  been  put  in  last 

: Decemberyhut  an  exception  was  entered,  and  bail  had 

not  been  perfected  till  this  term,  and  till  after  the  pe- 
tition had  been  filed. 


Pendleton  and  B.  Livingston  objected,  insisting 
that  the  defendants  were  too  late>  their  appearance 
having  been  entered  in  January  last,  and  the  act  of 
Congress,  under  which  the  application  is  made,  di-^ 
rects  that  the  petition  be  filed  when  the  appearance 
is  entered. 

Per  Curiam,  The  defendants  are  in  season.  As 
the  plaintifis  excepted  to  the  baij,  they  shall  not  be  al- 
lowed now  to  say  the  defendants  appeared  before. 

Motion  granted. 


Suydam  v.  31*  Coon. 

Mjectmeto.  IN  this  cause  the  plaintiff,  who  claimed  under  a 
sheriff *s  sale,  had  been  nonsuited  on  the  trial,  for  a 
variance  between  the  record  produced  in  evidence, 
and  the  writ  of  venditioni  exponas^  and  at  January 
term,  1797,  had  procured  the  nonsuit  to  be  set  aside 
on  the  payment  of  costs,  and  had  moved  for  and  ob- 
tained leave  to  amend  the  writ,  by  striking  out  the 
words  twenty -eighth^  and  inserting  the  word  twentieth. 

Having  been  nonsiutcd  a  second  time  for  a  like  va- 
riance between  the  record  and  the  same  writ, 

Evertson  now  moved  for  leave  to  amend  again,  by 
striking  out  the  words  ^' last.past,^^  and  inserting  the 
figures  1790,  and  cited  Su*  T.  Jones y  41. 
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C  I.  Bogert  objected  that  it  was  now  too  late.  July  Term, 

•  1/98. 

Per  Curiam.  These  errors  are  to  be  considered 
as  the  misprision  of  the  clerk.  On  the  authority  of 
Janety  and  of  the  former  decision  in  this  court, 

Let  the  amendment  be  ihade* 

Cfuld  \.  Murray y  manuoaptor. 

IN  seL  Jk.  on  recognizance  of  bail  and  inquest 
tbereoa>  the  jury  assessed  interest  from  the  docketing 
cf  the  original  judgment,  to  the  return  of  the  postea^ 

To  show  that  this  was  the  just  inedK)d  of  comput- 
ing interest,  the  following  authorities  were  cited  :— • 
%Dum.  &  Bast,  57.  10.  Mod.  Rep.  219.  notes. 
8  Id.  336.  358. 

Pet  Curiam.  The  plaintiff  is  entitled  to  have  in- 
terest calculated  against  the  bail,  from  the  day  they 
l^ecome  fixed.  '  By  thb  the  court  mean,  after  the  ex- 
piration of  the  thne  allowed  ex  gratia  to  surrender, 
diat  b,  eight  days  after  capias  returned. 


JANUARY  TERM,  1799. 


Cannon^  manucaptor,  ads.  Cathcart. 

THE  principal  being  confined  in  the  county  of 
Herkimer  on  a  charge  of  felony,  application  was 
made  for  a  committitur  to  one  of  the  judges  of  that 
county  in  ./fj&ri/ vacation,  1798,  and  before  the  return 
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Jan.  Term,   of  the  cupios  agauist  the  baU,  which  was  refused.    In 
—        ■     September  following,  the  principal  was  convicted,  and 
sentenced  to  be  imprisoned  at  hard  labor  in  the  state- 
prison  f(M*  life. 

On  these  facts  a  rule  was  taken  to  show  cause  why 
an  exoneretur  should  not  be  entered. 

m 

Per  Curiam.  It  appears  that  the  defendant  made  m 
bona  Jide  attempt  to  surrender  the  principal  before 
the  capias  was  returnable,  and  was  frustrated.  The 
principal  was  afterwards  impnsonedfor  life,  and  even 
if  the  surrender  had  been  effected,  it  could  not  have 
benefited  the  plaintiff. 

Let  the  defendant  take  the  effect  of  his  motion  on 
payment  of  costs. 

M'Nealy  ads.  Morrison* 

SLEIGHT,  the  plaintifi's  attorney,  received  a  notice 
of  retainer  from  Smithy  in  July  ;  in  September  follow- 
ing he  received  a  like  notice  from  Bowmanj  and  twice 
seemed  to  recognize  him  as  the  attorney  in  the  suit, 
though  he  never  served  him  with  any  declaration, 
but  served  it  on  Smithy  and  entered  a  default  for 
want  of  a  plea,  which  Bowman  now  moved  to  set  aside 
on  the  above  statement  of  facts. 

Per  Curiam.  It  was  certainly  incumbent  on 
Sleight  to  have  told  Bowman^  when  he  received  his 
(Bawmarfs)  notice  of  retainer,  that  he  had  received 
a  similar  notice  from  Smith. 
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Let  the  defkult  be  set  aside ;  the  costs  to  abide  the  Jui-  Temii 
event  of  the  suit*  


Holcomb  and  another ^  Defendants  in  Errors  ads.  jSb* 

milton. 

AFT£R  imparlance,  but  before  judgment,  /•  S. 
one  of  the  defendants  died ;  judgment  was  then  en- 
tered i^ainst  both  and  execution  issued  against  the 
mnnvoTy  without  any  suggestion.on  the  record  of  the 
death  of  the  other  defendant ;  and  on  error  eoram  vo- 
bisf  a  rule  had  been  taken  to  show  cause  why  the  re- 
cord should  not  be  amended  by  suggesting  the  death 
of/.  S. 

fFhiting  showed  for  cause,  that  the  application  was 
too  late,  the  proceedings  having  ceased  to  be  on  pa- 
per ;  2  Finer* t  Abridge  title  Amendment^  letter  H.  pL 
17.  /tfcm,  fx^e  313.  letter  G.  pi.  2. , 

fFoodsj  in  sii]pport  of  the  rule,  read  the  act  of  this 
state,  which  authorises  the  suggestion  of  the  death  of 
one  defendant  when  the  cause  of  action  survives,  and 
in  answer  to  the  objection  in  point  of  time,  he  cited 
SDum.  &  Eastj  577. 

Per  Curiam.  The  case  cited  from  Durr^/brd  Sc 
JEast  is  in  point.  Courts  have  of  late,  so  long  as  the 
record  b  before  them,  adopted  the  practice  of  granting 
all  amendments  to  which  the  party  would  have  been 
entitled  as  of  course^  provided  that  it  be  of  no  preju- 
dice to  the  other  party.  ^ 
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9 

Jan.  Ttm^      Let  the  rule  be  made  aboslute  on  pRymmt  ^  tlie, 
■  I  ■  costs  of  this  motion  and  of  the  writ  of  error* 


Omrch  ads^  Ckson  and  Stanley^ 

HERE  were  18  separate  causes  on  one  policy.  |n 
July  term  last,  on  t^e  refusal  tA  the  pUintifis  to  enter 
into  the  consc^idation  rule,  the  court  granted  impar- 
lances in  all  the  causes  but  one,  and  the  Uke  in  OctOr 
ber  term,  and  now  Boyd  for  the  ddfendant  makes  ap- 
plication for  further  imparlances. 

Riggs  objected.  He  produced  an  agreement  which 
had  been  tendered  by  the  plaintiffs  to  the  defendant, 
and  was  refused.  This  he  contended  would,  if  accept- 
ed,  have  answered  the  same  purpose  as  an  exact  com- 
pliance with  the  rule,  and  ou^t  tp  have  been  receiv- 
ed ;  and  that  the  defendants,  after  refusing  that  oSk  r, 
were  not  entitled  to  take  the  effect  of  the  present  ap- 
plication. 

Per  Curiam.  The  EngUsh  ernisoHdation  rule  is  the 
one  the  court  mean  to  insist .  on,  and  they  will  not 
permit  the  plaintiffs  to  prescribe  to  them  any  other. 

• 
Let  the  defendant  take  the  effect  of  his  motion. 

llie  plaintifl^  then  applied  for  a  rule  to  examine 
witnesses,  de  bene  esse^  in  the  one  ca^se  which  stood 
open  for  trial ;  but  the  court  refused  it,  observing, 
that  they  were  entitled  to  no  indulgence,  till  they  had 
first  acceded  to  the  terms  already  required. 
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Qn'd  ads.  FUzroy  and  others. 

•  * 

MORTON  moved  for  judgment  as  in  cas^s  of  non- 
suit, for  not  proceeding  to  trials  on  the  usual  affidavit ; 
but  no  copy  had  been  served  cm  the  opposite  party. 

Per  Curiam.  It  is  a  rule  of  practice  without  eiicep*. 
tion,  that  whenever  a  special  motion  is  to  be  made 
founded  on  affidavit,  a  copy  of  such  affidavit  must 
be  regularly  served  on  the  opposite  party. 

The  defendimt  takes  nothing  by  his  motion* 

QUlet  ads.  Witde. 
Motion  fiar  like  judgment  for  like  cause, 

PER  CURIAM.  A  defendant  is  not  entitled  to 
liiis  ju<^nient  for  the  first  default,  provided  the  plain- 
tiff will  stipulate  to  bring  the  cause  to  trial  at  the  suc- 
ceeding circuit :  but  if  the  plaintiff  can  sufficientljy 
account  for  the  default,  he  will  not  be  required  even 
to  stipulate.  And  in  aU  cases  the  defendant  must 
make  this  motion  the  next  term  after  the  default,  or 
he  will  be  deemed  to  have  waived  his  claim  to  the 
stipulation.  ' 


1799. 


Herring  v.  T^e. 

ATTACHMENT  against  the  sheriff.  He  had 
answered  the  iiiterrc^tories,  and  it  was  now  moved 
to  amend  then^  the  amendment  not  being  as  to  any 
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Jin.  Term,  new  matter,  but  only  thereby  to  obtain  a  more  JuU 

i —  answer  to  the  matters  ak^ady  contained  in  them. 

Motion  allowed.  B. 


WWiams  ads.  Bates* 

PROCEEDINGS  under  the  act  of  the  13th  Feb. 
1789,  for  the  relief  of  debtors  with  respect  to  the  im- 
prisonment of  their  persons. 

The  notice  of  the  petition  had  been  served  on  the 
attorney  in  the  suit,  the  plaintiff,  the  creditor j  resid- 
ing out  of  the  state.    The  service  held  sufficient*    B* 


Mabbit  and  others  ads.  Birdy  Assignee  of  the  Sheriff 

of  Rensselaer. 

THE  original  suit  was  instituted  against ^e  ;  the 
sheriff  retumed^f/r,  taken^  and  as  to  one,  non  est  >* 
but  by  mistake  took  bail  bond  for  the  appearance  of 
alL  The  four  who  were  taken  entered  special  bail, 
and  gave  notice,  to  which  there  was  no  exception. 

The  plaintiff  then  instituted  the  present  suit  on  the 
bail  bond  against  the  whole.    And  now, 

Woodworth  for  the  defendants,  moved  to  set  aside 
the  proceedings  in  the  suit  for  irregularit}'. 

Birdy  contra.  He  insisted  that  this  court  have  no 
oognizance  of  a  case  like  the  present ;  that  this  is  an 
appeal  to  the  equity  powers  of  the  court,  which  can 
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never  be  exercised  tiU  after  forfeiture  of  the  conditicni.  .Jon-  Tenn, 
The  defendants  must  resort  to  their  plea.  .         — 

Per  Curiam*  The  principle  contended  for,  by  the 
counsel  for  the  plaintiff,  is  correct.  Equity  powers 
only  arise  after  forfeiture  of  a  condition  in  the  bail 
bond.  ^ 


The  defendants  must  rely  upon  their  plea  of  eom- 
perutt  ad  diem.  But  this  decision  is  not  to  be  under- 
stood as  precluding  defendants  from  applying  here- 
after to  the  equitable  interposition  of  the  court. 

Motion  djenied. 

Phelps  V.  BalL 

In  this  cause  a  motion  was  made  by  the  attorney 
general,  to  amend  the  Ji.  fa.  after  it  was  returned 
satisfied^  by  altering  two  mistakes  in  the  writ.  He 
cited  Sir  T.  Jones,  41. 

Motion  granted. 


APRIL  TERM,  1799- 


Flemings  Executor^  v.  Tiler. 

THE  plaintiff  shows  as  cause  against  a  rule  \iHby 
he  should  not  pay  costs,  he  having  been  nonsuited  on 
the  trial  at  the  circuit,  that  the  writing  on  which  the 
suit  was  brought  was  dated  in  seventy^   8cc.  and 


T- 


^^'. 


n 
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1799, 


Apii|^Termi  througfi  mistake  in  copying,  the  date  in  the  dechra- 
.  tioiiy  was  entered  on  the  nisiprkm  roll,  ninety^  tat.  and 
that  for  this  variance  the  defendant  had  ptouned  tlie 
nonsuit  against  him.  "•     • 

Rule  dischargedi 

B. 


PFtute  ads.  Spencer. 

t^tlE  {Plaintiff  had  recovered,  but  not  ab&ve  20L 
and  now  a  fnotion  by  the  defendant  to  set  c^his 
costs  i^inst  the  sum  recovered,  which  was  oj^sed 
on  behalf  of  the  attcxney  for  the  plaintiff,  whose  affi- 
davit was  read,  stating  that  the  Whole  of  the  costs  was 
still  due  to  him,  and  that  Ae  plaintiff  had  become 
insolvent. 


RuleneverthelcBS  granted  to  the  defimdant. 


B. 


Phelps  ads.  Stafford. 

THE  attorney  for  the  }rfaintiff  had  entered  the  de-- 
fault,  the  last  Jtdy  vacation,  before  the  rule  for  plead- 
ing had  expired,  and  the  default  being  entered,  he 
had  refused  to  accept  a  plea  from  the  attorney  for  the 
defendant ;  who,  having  shordy  thereafter  discover- 
ed that  the  default  had  been  prematurely  entered, 
gave  a  notice  of  a  motion,  as  of  the  ensuing  October 
term,  to  set  it  aside,  and,  no  counsel  appearing  to 
oppose  the  motion  on  the  part  of  the  plaintiff,  it  was 
granted  ofcottrse. 
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The  attorney  for  the  plaintiff,  when  the  notice  was  April  xenn, 

•  1799. 

served,  resided  in  ./ifi&my,  but  happening  at  the  time 1^ 

to  be  out  of  town,  and  his  office  shut  up,  and  he 
having,  not  long  before,  expressed  an  intention  that  he 
probably  should  remove  into  the  country,  the  attorney 
for  the  defendant  had  supposed  he  had  removed,  and 
not  finding  he  had  appointed  an  agent,  the  notice  had 
been  stuck  up  in  the  clerk's  office.  The  judgment 
had  since  been  entered,  and  execution  taken  out 
against  the  defendant,  and  process  issued  against 

the  bail. 

» 

Ordered^  That  the  whole  of  the  proceedings,  from 
entering  the  default  inclusive,  be  set  aside,  and  the 
costs  to  abide  the  event  of  the  suit. 


The  People  v.  Tewnsend. 

THE  defendant  was  convicted  under  the  statute,  at 
the  last  court  of  oyer  and  terminer  in  Dutchess^  of 
perjury,  and  absconded  before  judgment.  After- 
waidshe  voluntarily  surrendered  himself,  but  judg- 
ment was  not  pronounced. 

Lewis,  J.  who  presided  s^t  the  trial,  now  reports 
to  the  court  that  the  verdict  was  against  evidence,  and 
that  it  was  given  on  grounds  not  pertinent. 

Per  Curiam*  There  must  be  a  new  trial :  and 
the  judge  who  may  preside  at  the  next  oyer  and  ter- 
miner  in  Dutchess^  will  communicate  this  opinion  to 
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April  Term»  the  judges  of  that  court.  In  the  mean  time)  the  de- 
* '—  fendant  must  give  bail  for  his  appearance. 

The  proceedings  which  have  been  brought  up  by 
certiorari^  not  having  been  actually  received*  must 
be  returned.  If  they  had  hccnjlled  here,  they  could 
not  be  sent  back  to  the  oyer  and  terminer  ;  no  form 
of  process  for  such  purpose  "is  to  be  found  in  the 
books ;  but  the  court  must  have  proceeded  to  try  the 
defendant  at  bar,  by  a  jury  returned  from  Dutchess, 
or  have  sent  the  cause  down  to  the  next  circuit  to  be 
held  there.  The  court  incline  to  the  o|)inion,  that  in 
a  capital  case  it  would  be  otherwise,  and  that  no  such 
case  could  be  sent  down  for  trial. 

Vide  Lwiiaa  Bekson,  J.  suggcstcd,  that  a  certiorari  for  bring* 
jtt!  ^fp,'  i^g  ^P  *^  proceedings  in  like  casei,  ought  only  to  be 
^  allowed  \n  op^n  cou^.  , 

i 

ConckUn  v.  Hart^ 

ON  affidavit  that  witnesses  were  so  aged  and  hi- 
firm  that  they  could  not  personally  appear  in  court,  it 
was  moved  that  their  depositions  be  taken,  de  bene 
esse,  beforie  one  of  the  commissioners  for  taking  affi- 
davits; which  was  objected  to,  because  the  cause 
was  not  at  issue,  and  because  there  was  no  precedent 
for  such  an  application.^ 

Per  Curiam*  This  appears  to  be  a  proper  case  for 
granting  a  commission,  and  it  may  be  applied  for  at 
any  time  after  a  suit  is  instituted. 

Motion  granted. 
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April  Tcrnb 
1799. 

Heyers  v.  Dtrming.  * 

IN  this  cause  the  plaintiff  had  proceeded  to  out- 
lawry, .when  he  received  a  notice  of  retainer  from  S. 
S.  for  the  defendant,  who,  in  his  notice  sighed  for  or 
on  behalf  oi  the  defendant,  and  said  verbally,  that  he 
did  not  mean  to  appear  as  attorney.  At  the  last  term 
S.  had  obtained  a  rule  that  all  proceedings  should  be 
set  aside  ;  but  no  bail  had  been  entered. 

Jones  for  the  plaintiff  moved  to  vacate  the  rule  which 
was  so  obtained,  on  the  ground  that  the  interference 
by  S»  was  irregular. 

Per  Curiam.    S ,  appearing  in  the  manner  he 

did,  niust  be  considered  as  a  mere  stranger,  and  could 
not  take  any  rule  in  the  cause.  The  defendant  has 
neither  appeared  in  person,  nor  by  attorney,  nor  en- 
tered bail ;  therefore  all  the  proceedings  must  be  set 
aside.  And  the  court,  considering  it  as  improper 
practice  in  any  attorney  to  attempt  to  appear  as  agents 
but  not  as  attorney^  add,  that  S.  himself  pay  the 
costs. 


Cornell  v.  Allen  and  Talmadge. 

MOTION  that  judgment  of  nonsuit  for  not  bring- 
ing on  the  cause  to  trial,  be  set  aside. 

-  The  suit  was  against  the  defendants  jointly ^  on  a 
promissory  note.  Talmadge  only  was  brought  in, 
and  he  employed  an  attorney.  The  note  was  after- 
wax^ds,  by  agreement  between  Allen  and  a  third  per- 
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April  Term,  SOD,  taken  Up,  and  the  costs  paid  by  that  person  to 

1^  the  plaintiff's  attcMney.     The  attorney  employed  by 

Talmadge,  notwithstanding:  he  was  informed  by  the 
{rfaintiff 's  attorney,  that  the  note  was  so  taken  up, 
and  the  costs  paid,  filed  a  plea,  the  general  issue,  and 
served  a  copy  on  the  plaintiff's  attorney  ;  and  at  a 
subsequent  term,  after  there  had  been  a  circuit  in 
the  county,  obtained  the  above  rule  for  judgment  of 
nonsuit. 

Judgment  set  aside ;  and  the  attorney  employed  by 
Talmadge  ordered  to  pay  to  the  fJaintiff 's  attomej^ 
the  costs  <^  this  motion. 


Murray  y.  Smith. 

TH£  causb  had  been  removed  by  habeas  carpus^ 
and  the  plaintiff  had  filed  a  declaration,  and  entered  a 
rule  to  plead ;  but  the  defendant  not  having  put  in  bail> 
a  procedendo  issued,  and  the  plaintiff  prevailed  in  the 
court  below.  On  a  reference  to  the  judges  by  ^botfa 
the  parties,  they  declared  that  the  plaintiff  was  not 
entitled  to  have  the  costs  of  the  declaration  and  rule 
to  plead  in  this  court,  taxed  against  the  defendant ; 
these  services  being  useless,  until  the  defendant  has 
put  in  bail. 

B. 


Le  Conte  v.  P^dleton.  • 

THE  declaration  in  this  cause  consisted  of  a  sin- 
gle count  in  debt  on  judgment,  rendered  in  the  state 
of  Georgia,  to  which  the  defendant  pleaded, 
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1st.  Nul  iiel  records,  and  April  Tetm, 

1799. 

2d.  NU  debet y  with  notice  of  special  matter. 

« 

It  was  then  moved  that  the  defendant  show  cause 
why  one  of  the  pleas  should  not  be  struck  out. 

Harisoriy  for  the  plaintiff,  in  behalf  of  the  motion, 
insisted  that  the  record  of  Georgia  is,  by  the  constitu- 
tion of  the  United  States^  entitled  to  implicit  faith  ; 
and  if  so,  the  two  pleas  could  not  stand  together  ;  or 

9 

if  such  faith  is  not  to  be  given,  the  plea  of  nul  tiel  re- 
cord is  a  mere  nullity)  and  ought  to  be  struck  out, 
and  cited  to  this  point,  1  Douglass^  6.  2  Dallas j  302. 
1  Cromp.  Prac.  173.  He  also  contended  that  one 
plea  being  triable  by  the  court,  and  the  other  by  the  ' 
jury,  it  was  an  additional  reason  why  they  ought  not 
to  be  allowed  to  stand  together. 

The  defendant  contended  in  reply,  that  the  issue 
on  nul  tiel  record  to  judgments  rendered  in  other 
states,  can  only  be  an  issue  to  the  country,  and  that 
therefore  both  these  pleas  must  be  tried  in  the  same 
manner.  He  relied  on  the  case  of  Walker  and  ano- 
ther v.  fFiUer.     Douglass,  1. 

Thfe  court,  without  giving  any  opinion  on  the 
question,  whether  nul  tiel  record  was  at  all  pleada- 
ble in  the  case,  granted  the  plaintiff  the  following 
rule,  viz. 

"  Ordered,  That  only  one  of  the  two  pleas  in  this 
*^  cause  be  allowed,  and  that  the  defendant,  within 
'^  four  days  after  notice  of  this  rule,  do,  or  in  default 
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April  Term,  "  thereof,  that,  the  plaintiff  do  elect  which  shall  be 
■  "  allowed,  and  that  the  other  plea  shall  be  deemed 

**  disallovifed,"    Vide  the  case  of  Games  v.  Duncan^ 

admr.  antey  p.  41. 


JULY  TERM,  1799. 


Baker  ads.  Bums* 

LEE  moved  that  the  defendant  be  brought  up 
to  take  the  benefit  of  the  act  made  ^^  for  the  relief 
*^  of  debtors  with  re^ct  tp  the  imprisonment  of 
"  their  persons." 

Munroj  for  the  plaintiff,  objected,  1st*  That  in  the 
inventory  served  on  him,  the  arms  of  the  defendant  are 
not  specified  in  the  schedule ;  2d.  That  the  inventory 
does  not  particularize  when  he  owned  and  had  the  ar- 
ticles, &c.  3d.  That  he  is  confined  on  a  suit  for 
breach  of  promise  of  marriage,  and  that  this  is  to  be 
considered  as  a  toriy  whereas  the  act  onl3r  applies  to 
contracts ;  4th.  That  the  inventory  is  not  stamped,  as  is 
now  required  by  the  statute  of  the  United  States. 

LeCy  contra.  * 

Per  Curiam*  All  the  objections  are  untenable^ 
excepting  the  last,  but  the  inventory -ought  to  be 
stamped,  and  that  objection  is  fatal. 

Motion  denied^ 


r 
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Pension  ads.  Le  Cante* 

ISSUE  was  joined  on  the  9th  of  June  last,  and  on 
the  19th,  notice  was  given  by  the  defendant,  that  appli- 
cation would  be.  made  this  term  for  a  commission  : 
notwithstanding  which,  on  the  26th»  the  plaintiff  gave 
notice  of  trial  for  the  Jult/  circuit,  at  which  time  an 
inquest  was  taken  by  default. 

£•  Livingston  now  moved  to  set  it  aside  for  irre- 
gularity. 

r 

Hdrison^  for  the  plaintiff.  The  defendant  having  been 
obliged  by  the  order  of  the  last  term  to  elect  one  of 
two  pleas,  as  seen  fit  to  abide  by  the  plea  of  nil  de- 
bet; but  no  such  plea  can  be  received  in  this  action, 
and  it  must  be  considered  a  mere  nullity.  The  me- 
rits of  any  judgments  Hindered  in  another  state  can- 
not, under  the  act  of  Congress,  be  examined  here. 
AW  tiel  record  is  the  only  plea  that  is  admissible. 
And  as  to  the  notice  of  the  intended  application  for 
a  commission,  it  ought  not  to  operate  to  procure  the 
defendant  a  delay,  for  it  was  his  neglect  that  he  had 
not  applied  last  term. 

£urry  in  reply.  Whether  any  testimony  involving 
merits  can  be  admitted  under  any  plea,  or  whether 
the  plea  of  nil  debet  is  proper  in  this  action,  are  points 
not  to  be  tried  in  this  way.  The  application  for  a 
commission  is  in  time^  according  to  Rule  IX.  of 
^pril,  1796. 


July  Tcnn, 
1799 
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July  Tenn,       Per  Curiam.     Issue  not  having  been  joined  till  af- 

'• —  ter  the  election  was  made  in  vacations  the  defendant 

is  in  time  by  the  Rule  of  AprU^  1796.  On  the  other 
pointy  we  are  of  opinion  that  the  propriety  of  the  plea 
is  not  examinable^  upon  this  motion. 

Let  the  verdict  be  set  aside^  and  a  commission  is- 
sue :  the  costs  to  abide  the  event  of  the  suit. 

Haskins  ads.  GriswokL 

BURR,  for  the  defendant,  moved  for  leave  to  with- 
draw  his  demurrer  and  plead  issuably,  on  affidavit  that 
he  had  merits  which  he  did  not  know  of  till  after  he 
had  filed  his  demurrer. 

Higgs  insisted  that  as  the  demurrer  was  frivolous 
and  only  put  in  to  obtain  delay,  the  defendant  ought 
not  now  to  be  permitted  to  withdraw  it.  He  then 
read  a  counter  affidavit  on  the  point  of  merits,  show- 
ing an  acknowledgment  on  the  part  of  the  defend* 
ant,  subsequent  to  the  commencement  of  the  suit, 
of  the  justness  of  the  demand,  and  a  promise  to 
pay  it. 

Per  Curiam*  It  appears  upon  the  face  of  the  de- 
murrer itself,  that  it  was  frivolous  and  for  the  purpose 
of  delay.  If  a  defendant  will  put  in  a  frivolous  demur- 
rer, and  then  applies  to  the  ^grace  of  the  court,  he 
shall  have  none.  He  has  acted  unmeritoriously,  and 
shall  be  held  to  summum  Jus. 

The  defendant  must  take  nothing  by  his  motion. 


.• 
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'  Sv^artVHmtj  manucaptor  of  Sands,  ads.  Gekton,  As- 
signee ^  the  Sheriff'  of  New-York. 

THIS  was  an  application  to  stay  proceedings  on 
bail-bond.  The  attorney  for  the  defendant  in  the  ori- 
ginal suit)  had  given  notice  of  retainer  and  of  bail  at 
the  same  tim«,  by  leaving  it  at  the  office  of  the  plain- 
tiff's attorney  (which  was  kept  in  his  dwelling-house) 
when  no  person  was  present.  It  appeared  that  two 
terms  had  elapsed  before  the  present  suit  was  com- 
menced. 

It  was  insisted)  1st,  that  the  service  of  notice  was 
regular,  and  to  this  point  was  cited  4  Dum.  &  Mast^ 
464.  And  2d,  that  the  plaintiff  had  been  negligent 
in  delaying  so  long  to  put  the  bail-bond  in  suit. 
Barnes^  Notes^  103. 

Per  Curiam.  The  notice  was  not  duly  served. 
It  should  have  been  given  to  some  person  in  the  house. 
To  make  a  notice  good,  it  must  be  shown  that  every 
thing  has  been  done  to  bring  it  home  to  the  party. 
The  service  must,  first,  be  on  some  person  in  the  of- 
fice^  and  belonging  there ;  if  nobody  is  there,  it  must 
be  upon  some  one  in  the  house  where  the  attorney 
besides  or  the  office  is  kept ;  and  if  nobody  is  there  it 
may  be  left  in  the  office.  But  as  ibtrt  has  been  a 
negligence  on  the  part  of  the  plaintiff,  in  not  putting 
the  bail-bond  in  suit  at  the  subsequent  term,  we  will 
not  now  fix  the  bail  for  the  irregularity  of  the  notice, 
which  the  prevalence  of  the  yellow-fever  in  the  city 
at  the  time,  may  in  some  measure  excuse. 


July  Tenn^ 
1799. 
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V 

J^^^»       Let  the  proceedings  stay  on  payment  of  costs,  and 
-=^ =^  recehring  a  justificaticm  of  bail  if  r^quin^. 

JFbrtmian,  for  llie  defendant. 

Cokrhany  for  the  plaintiff. 


Watersy  Sheriff  of  Orangey  ads.  The  People. 

THE  sheriff  was  brought  in,  upon  an  attachmrat, 
and  the  plaintiff  in  the  original  suit  having  filed  in- 
terrogatories within  the  four  days  allowed  him,  and 
the  sheriff  having  also  filed  his  answers,  as  taken  by 
the  clerk,  the  following  judgment  was  entered  : 

Per  Curiam.  A  sheriff  is  not  to  be  considered  as 
in  contempt  for  not  acting  on  an  execution  which 
never  came  to  his  personal  knowledge,  or  Mras  not 
lodged  in  his  office.  But  in  this  case  it  aj^ars  the 
Ji^  Ja.  was  delivered  to  a  deputy^  and  we  need  not  say 
whether  such  ^  delivery  be  good,  so  as  to  chai|^  the 
sheriff  hlmself>  because  here  the  sheriff  afterwards 
aflbiued  the  receipt  by  interfering  and  acting.  He 
did  not  return  it*  within  for^  days,  and  his  answers 
are  not  satisfactory. 

The  court  adjudge  him  to  pay  a  fine  of  twenty 
dollars  for  the  contempt,  and  also  the  costs  of  the 
rule  and  attachment,  and  to  stand  committed  till  the 
fine  and  costs  be  paid. 

In  the  matter  of  JM^Kinley  &?  Co.  Absent  Debtors* 

MUNRO,  indorsee  of  a  bill  of  exchange  drawn 
by  M^Kinley  &f  Co.  sued  out  an  attachment  under  the 
act  passed  4th  Aprils  1766,  for  relief  against  abscond- 
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xog and  absent  debtofs^  and  seized  avesgeL  the  pfo-  July  Tean^r 

pesty  ciM*ICinkyVCo*    Afterwards  J/unra  receiv-  L_ 

ed  the  amount  of  the  bill  from  Wheeler^  his  iadorsor» 
but  it  was  agreed  between  Munro  aad  Wheeler ^  that 
the  proceedings  should  still  go  on  for  the  benefit  of 
tke  iMer,  and  Mtmro,  be  considered  as  his  trustee. 
Af^lication  was  then  made  on  behalf  of  M^Kinley  &f  ' 
Co.  to  the  reocMder  for  a  supersedeas ;  upon  the  ground 
that  the  phiintiffy  after  having  been  satisfied  for  his  de- 
mand, could  not  stiU  retain  the  attachment.  The  re- 
corder aBowed  the  supersedeas^  from  which  there  was 
an  appeal  to  this  court 

Per  Curiam.  The  32d  section  of  the  act  provides, 
^*  That  if  aiqr  peracm,  against  whose  estate  or  effects  - 
^^  fludi  warrant  of  attachment  shall  he  issued,  shall  at 
*^  any  time  befive  trustees  are  appoii^ted^  apply  to  the 
^*  judge  who  shall  have  issued  such  warrant,  and^w 
^  sueh  security  as  such  judge  shall  direct  and  apprcupe^ 
^  to  the  person  or  persons  at  whose  instance  such 
^'  warrant  issued,  to  appear  and  plead  to  any  suit  or 
^*  action  to  be  brought  within  six  months  thereafter, 
'^  See.  and  to  pay  all  such  sums  as  may  be  adjudged 
*'  in  such  suit  or  action,  then  such  judge  shall  issue  a 
supersedeas.^^  And  the  23d  section  provides, 
That  in  all  cases  where,  upon  any  such  attachment 
or  attachments,  any  ship  or  vessel^  or  any  part  there* 
*^  of,  shall  be  seized  or  attached,  it  shall  be  lawful  for 
^'  the  judge  who  shall  have  issued  such  warrant  or 
^'  warrants  to  cause  such  ship  or  vessel,  or  part  there- 
*'  of,  so  seized  or  attached,  to  be  valued  by  indiffer- 
^'entpersons;  &uid if  any  person TUitf^W^cf/ri/y  to 
**  be  approved  of  by  such  judge,  to  the  people  of  the 
"  stale  of  NeW'Yorh,  far  the  benefit  (^  the  cretStars 
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July  Term,  «*  of  such  debtor^  to  pay  the  amount  of  sueh  valua- 

'- —  **  tion  to  the  trustees  to  be  in  such  case  appomted^ 

'^  then  such  judge  shall  cause  such  ship  or  vessel  to 
^^  be  discharged  from  such  attadiment.'* 

Although  a  payment  may  be  equivalent  to  giving 
the  security  required  by  the  22d  section  of  the  act, 
as  has  been  insisted  in  the  argument,  yet,  diat  certain- 
ly  must  be  a  payment  by  the  principal  debtor,  and 
not  by  his  suret}',  or  one  who  is  collaterally  re^ponsi« 
ble ;  the  applicants  therefore  do  not  come  within  that 
section.  The  next  section  provides,  expressly,  that 
the  security  shall  be  given  for  the  benefit  of  oil  the 
creditors^  and  therefore,  as  the  ind<H3or  here  who  paid 
the  money  must  be  considered  as  a  creditor,  he  has  a 
right  to  avail  himself  of  this  attachment,  and  Munro 
msLj  be  considered  a  trustee  for  his  benefit. 

If  the  prosecutor  is  paid,  and  the  applicants 
would  avail  themselves  of  it,  they  must  resort  to  their 
plea. 

Let  the  order  be  reversed^ 


OCTOBER  TERM,  1799. 


Cannon^  manucaptor,  ads.  Catheart. 

IN  January  term  last,  the  defendant,  as  special 
bail)  was  relieved,  and  an  exoneretur  was  ordered  to 


r 
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ht  entered,  on  payment  of  costs.  '  The  oosts  not  Oct  Term, 

having  been  paid,  the  proceedings  went  on ;  and  now — — 

I  it  was  moved  by  Burr  to  have  him  xeiieved,  on  the 

ground  that  costs  never  having  been  demanded,  nor  a 
bill  exhibited,  there  was  no  neglec^t  on  the  part  of  the 
defiendant  in  not  having  paid  them. 

Per  Curiam.  The  discharge  ordered  at  last  Ja- 
imary  term  was  conditional*  and  it  was  the  duty  of  the 
defendant  to  have  paid  the  costs  to  the  plaintiff,  without 
*  waiting  for  a  demand,  orthe  tender  of  a  bill.  If  he 
is  relieved  now,  it  must  be  on  payment,  instantery  of 
the  costs  ordered  last  January  term,  and  also  the 
.oosts  of  the  subsequent  proceedings,  including  the 
costs  of  resisting  this  application. 

Let  him  take  Ae  effect  of  his  motion  on  those 
conditions. 


Piatt  V.  Pobbuis  and  aL  Administrators^  &c.  of 

Smith. 

A  JUDGMENT  against  Smith  in  his  life-time 
had  been  revived  by  scire  facias  against  the  defend- 
ants as  his  administrators,  on  which  there  was  a  judg* 
ment  by  default.  A  suit  was  then  brought  against 
the  present  defendants,  suggesting  a  devastavit^  to 
which  they  pleadec(, 

1.  Plene  administravit. 

2.  That  the  defendants  as  administrators  did  not 
ehign  the  assets. 
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***^J!^      ^'  That /fim«^A,dKiriiitestcte,  executed,  beftK  his 

'"^  death,  a  bond  of  50^000  dollars  to  tht  Uhiied  States^ 

which  Feinaihg  unpaid. 

It  was  now  movedy  on  behalf  of  tlie  plaialiff  in 
the  suit,  that  judgnflent  be  rendered  against  the  de- 
fendants by  default,  for  it  was  insisted  that  as  to  the 
pleas  put  in,  they  were  mere  nullities* 

It  was  said  in  reply,  that  this  was  not  the  regular 
method  of  testing  the  vafidity  cji  pleading,  aAd  that 
the  plaintiff  ought  to  have  demurred. 

Per  Curiam.     If  pleas  are  not  palpably  bad,  and 

'     void,   upon  the  face  of  them,  the  opposite  party 

must  resort  to  his  demurrer.     All  the  court  have 

4oubts  as  to  one  plea,  and  some  of  them  as  to  all : 

and  therefore 


1 1 


Plaintiff  must  take  nothing  by  his  motion. 

Bof/dj  for  the  plaintiff. 
jBurr^  for  the  defendant. 

Sai$t0MaU  bOa.  Whiie. 

Mjetimau.  PROCEEDINGS  in  ejectment  for  the  ffoUand 
Company  lands,  so  called,  in  the  county  of  Ontario^ 
as  for  a  vacant  possession. 

/)•  •/<.  Ogden  moved  that  JVtlhem  fFiUinck  and 
three  others,  commonly  called  TTte  Holland  Compa- 
ny ^  be  made  defendants  instead  of  Saktonstall  the 
present  defendant. 
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Troupt  on  the  same  side.    Any  one,  whatever,  Oat.Tem, 

claiming  tit^e,  may  be  made,  defendant,  though  he '- — 

has  never  been  in  actual  possesuon;  and  to  this 
{taint  cited  Sty.  368.  iUl  £4.  1  IMbf's  Abridg. 
674.    A  Shim.  &  Matt^  122.  C«m6.  13. 

^.  laumgsion^  contra.  It  is  settled  that  in  pro- 
ceedipg  for  a  vacant  possession,  one  claiming  title» 
who  is  not  already  a  party  to  tlie  suit,  cannot  be  ad- 
jQitted  to  defend,  but  must  resort  to  hb  action  of 
ejectment.  He  cited  2  Cron^.  191, 192.  Statute  of 
tbis  state  passed  21st  Feb.  f788,  sect.  29,  30.  the  first 
of  which  sections  subjects  tenants  to  penalties  for  not 
giving  notice  to  their  iqndlords  of  declarations  in  eject- 
moat  ;  and  the  last  of  whidi  provides  that  laadlorck 
may  be  admitted  defendants  by  being  joined  with 
their  tenants.  From  which  it  follows,  that  no  case  is 
contemplated  by  our  laws  of  admitting  any  one  to 
come  in  and  defend  who  is  not  a  party.to  the  original 
suit,  except  a  landlord  who  has  a  tenant  m  possession. 

B.  I^wgston^  in  reply.  In  this  case  the  lands,  in 
judgment  of  law,  are  not  vacant.  The  suit  is  brought 
to  recover  several  hundred  thousand  acres,  and  it  ap- 
pears by  the  affidavit,  that  the  Holland  Company  have 
surveyed  the  tract,  and  erected  buildings  on  some 
part  of  it. 

Per  Curiam.  The  strict  principles  applicable  to 
proceedii^  as  for  a  vacant  possession  in  England^ 
cannot,  without  manifest  inconvenience,  be  applied 
to  unlocated  lands  in  this  country.  Besides,  here 
has  been  a  survey  of  this  land,  and  buildings  have 
been  erected  on  some  part  of  it.  \ 

Motion  granted. 


CASES  OF  PRACTICE 


Oct.  Term* 
1799. 


Brown  v.  Mitchell. 


zjernnera,  THE  lessoT  of  the  >plaintiff  recovered  at  the  last 
Dutchess  circuit  on  title  existing  prior  to  1776^  and 
the  defendant  set  up  title  derived  from  the  state,  un- 
der a  sale  by  the  commissioners  of  forfeitures^  pnoc 
to  1782>  and  under  the  act  passed  October  22d,  1799^ 
entitled,  ^  An  act  for  the  forfieiture  and  sale  of  the 
^^  estates  erf*  persons  who  have  adhered  to  the  enemies 
**  of  this  state,  and  for  declaring  the  sovereignty  of 
'^  the  people  of  this  state,  in  respect  to  all  pn^r^ 
"  within  the  same." 

The  Attorney  General  for  the  defendant,  now 
moved  for  the  appointment  of  appraisers  under  the 
first  section  of  the  act  passed  M€y  12th,  1784,  en* 
titled,  *'  An  act  for  the  speedy  sale  of  the  confiscated 

* 

^^  and  forfeited  estates  within  this  state,  and  for  other 
**  purposes  therein  mentioned,'*  to  ascertain  what  im- 
provements the  plaintiff  must  pay  before  he  can  take 
possession. 

Evertsonj  contra.  The  act  of  1784  cannot  apply 
to  sales  made  prior  to  it. 

The  Attorney  General  in  reply,  cited  the  10th  see* 
tion  of  the  act  passed  Afay  1st,  1786,  entided,  '*  Aur 
"  act  further  to  amend  an  act  entitled,  an  act  for  the 
*'  speedy  sale  of  the  confiscated  and  forfeited  estates 
*^  within  this  state^  and  for  other  purposes  ther^iii 
**  mentioned.'* 


*0 
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Per  Curiam.      The  act  last  cited  is  retrospective,  Oct.  T«rm^ 

and  afiects  prior  titles,  and  so  courts  have  consider- 1 

edthem. 


Let  the  defendant  take  the  effect  of  his  motion. 

Oeorge  ads.  Bennmger. 

THE  courts  in  this  case  determined,  that  if  a 
iK^ce  of  argument  is  given  for  any  day  in  term,  sub- 
sequent to  the  first,  the  party  who  would  object  to  it 
on  that  account,  must  appear  and  state  such  objection 
at  the  time  when  the  motion  is  brought  on ;  and  if  he 
does  not,  he  will  be  deemed  to  have  waived  such  ob- 
jection. 

Drake  v.  Miller. 

A  JUSTICE  of  the  peace  was  brought  up  on  at- 
tachment for  a  contempt  in  not  having  made  return  to 
a  certiorari  directed  to  him,  and  made  returnable 
"  before  «*.'* 

Per  Curiam.  The  act  passed  the  24th  January^ 
1797,  entitled,  "  An  act  concerning  the  Supreme 
**  court,"  enacts,  "  that  all  writs  and  process  to  be 
**  bsued  from  and  after  the  expiration  of  October  XjtrvCL 
^*  in  the  present  year,  and  returnable  in  the  supreme 
"  court,  shall  be  made  returnable  before  our  Justices 
"  of  our  supreme  court  of  judicatureJ^^  &c.  and  pro- 
cess made  returnable  in  any  other  form  must  be  con- 
sidered as  returnable  out  of  court  and  void. 


Let  tike  attachment  be  discharged  with  costs* 


9b  CASES  OF  PRACTICE 


Ott  TeniH 
1799. 


VieUe  ads.  Towers.  ' 

THIS  was  an  action  of  assault  and  battery^  and  a 
verdict  for  the  plaintiff  at  the  circuit,  for  six  cents  da* 
mages  and  six  cents  costs.  A  certificate  was  given 
by  the  judge  who  presided  at  the  tria},  to  entitle  the 
plaintifis  to  full  costs,  but  it  was  not  given  at  the 
trial. 

JFoodxvorth^  for  the  defendant^  under  a  motion  **  that 
the  certificate  of  the  judge  be  vacated,"  now  brought 
up  the  question  whether  this  certificate  is  conforma- 
ble to  the  5th  section  of  the  act  entitled,  "  An  act  to 
"  reduce  the  laws  concerning  costs  into  one  statute,'* 
passed  the  12th  of  February^  1787.  He  contended^ 
that,  agreeably  to  this  act,  the  certificate  must  be  gran- 
ted by  th^  judge  s^dente  euria^  and  could  not  be  grants 
fd  with  any  effect  afterwards  :  such  he  said  was  the 
MngU^h  9tatutet  and  such  their  practice  under  it. 

Per  Curiam.  The  statute  enacts,  **  that  in  all  ac- 
'^  tions  of  trrspate  and  assault  and  battery,  commen- 
'^  ced  or  prosecnted  in  the  supreme  court,  whereia 
^^  the  judge  at  Mr  ftwi/of  the  cause,  shall  not  find  and 
<*  certify  under  his  h»nd  upoft  the  back  of  the  record, 
^^  that  an  assault  and  battery  was  sufiiciently  proved, 
*^  or  that  the  freehold  or  title  of  the  land  mentioned 
*^  m  the  plaintiff's  declaration,  was  chiefly  in  question^ 
*<  the  plaintiff  hfi  such  action »  in  case  the  jury  shaU 
^  find  the  damages  to  be  under  forty  shillii^,  shall 
"  not  recover  or  obtain  more  costs  of  suit  than  the 
^^  damages  so  found  shall  amount  ta"  This  provi« 
sion»  being  reasonably  interpreted,  means  only  that 
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« 


the  certificate  should  be  given  by  the  judge  who  pre-  Qtx,  Term. 
4idedat  the  trials  aad  not  that  the  act  of  making  out  ^*-*  >*' — 
the  certificate  should  be  performed  then. 


JANUARY  T£RM,  18pO. 


DoU^  Sheriff  of  Rensselaer ^ry»  Moulton  and  others. 

THIS  wafi  an  action  u[xu;i  a  bond  given  to  the  shei^ 
xiff,  conformably  to  tbe  act  jUbsaed  April  5th,  1798^ 
entitled*  ^^  An  act  re^^tiog  tbe  libertiea  of  gadk.'^ 

The  dcfoidants  pleaded  fire  pleas ; 

!•  Non  estjaetum. 

2.  PerfonnaBoe  of  the  condition. 

3.  That  llieescape  wai bgr  cdsiudtf,  aad  diat diere 
was  a  retuni  befive  suit  brought. 

4.  That  the  fninaliy  la  for  more  thaft  donble  the 
anmttit  of  the  sum  for  niiich  the  prisoner  was  con- 
fined, and  so  not  agreeable  to  the  statute. 


5.  That  the  confition  of  the  bond  is  not  conforma- 
Uetotheatatute. 
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Jul.  Term,       But  the  two  last  pleas  were  added  after  demurrer 

1600. 

'■ —  to  the  second  and  third  pleas^  and  before  default  or 

joinder. 

Henry  for  the  plaintiff  withdrew  his  demurrer,  and 
now  moved  that  the  defendant  elect  one  jof  fhe  three 
first  pleas  and  abide  by  it,  for  he  insisted  that  the 
pleas  were  incompatible.  And  he  moved,  at  the 
same  time,  that  the  two  last  pleas  be  struck  out  for 

irregularity* 

> 

fVqtxhvarthy  contra.  He  contended  that  pleas  have 
been  allowed  to  stand  together,  though  seemingly  in- 
compatible ;  and  cited  2  Blackst.  Reports^  1093. — 
And  in  answer  to  the  last  motion  he  insisted  that  it 
was  regular  to  file  the  two  last  pleas  at  the  time  he 
did,  under  the  provision  contained  in  the  8th  section 
of  the  rules  of  April  terpi,  1796, 

Per  Curiam.  The  rule  referred  to  by  the  defend* 
ant's  counsel,  that  '^  where  there  shall  be  a  demur- 
^'  rer  to  a  declaration,  or  to  any  other  pleading,  not 
^'  being  a  plea  in  abatement,  the  party  against  wholii 
"  the  demurrer  shall  be  taken,  may,  at  any  time  be- 
^^  fore  the  default  for  not  joining  in  demurrer  shall  be 
*'  entered,  amend  the  pleading  demurred  to^^^  will 
never  extend  to  permit  the  party  to  add  new  plea$  : 
those  pleas  miist  therefore  be  struck  out. 

As  to  the  first  inotion,  the  plaintiff,  after  demur-^ 
rer,  comes  too  late  to  drive  the  defendant  to  an  elec- 
tion. 


r 
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Let  the  plaintiiF  take  only  the  effect  of  his  motion  JNn.  Term, 

1800 

re^ct  to  the  two  last  pleas*  ■■        — 


Vanderwerker  ads.  Cuyler. 

JUDGMENT,  as  in  case  of  nonsuit,  had  been  en- 
tered in  a  former  cause,  for  not  proceeding  to  trial, 
and  it  wds  now  moved  by 

Emott^  after  plea  put  in,  and  notice  of  trial  receiv- 
ed, that  all  proceedings  should  stay  till  the  plaintiff 
should  pay  the  costs  of  the  first  suit.  He  cited  2 
Dum.  8c  East,  511. 

fPoodworthy  contra.  Suits  are  not  to  be  stayed  till 
former  costs  aro  paid,  except  in  ejectment,  or  where 
the  merits  have  been  tried,  or  if  the  suit  appears  to 
be  vexatious.  It  has,  however,  been  done  in  trespass 
de  bonis  asportatis^  and  in  case  of  a  malicious  prose- 
cution.  Besides,  the  defendant,  after  the  plea  plead- 
ed, comes  too  late.  He  cited  in  support  of  his  first 
position,  2  Blackst.  Reports^  741.  3  Wilson,  149.  2 
Burr.  1026. 

Per  Curiam.  The  second  suit  shall  be  intended 
to  be  vexatious,  the  plaintiffs  having  voluntarily  suf- 
fered a  nonsuit  in  the  first.  The  defendant  at  no 
time  is  too  late  to  make  this  application  pending  the 
suit  and  before  trial. 

Motion  granted. 


M  CASES  OF  PRACTICE 


Jan.  TenBi 

laoa 


Shepherd  ads.  Ctut* 

THIS  was  a  motion  for  a  new  trial ;  but  it  was 
opposed  on  the  ground  that  judgment  having  been 
entered,  and  no  order  obtained  from  a  judge  to  stay- 
proceedings,  according  to  the  fourth  rule  of  January 
term,  1799,  the  defendant  was  now  too  late. 

Per  Curiam.  The  true  construction  of  the  4th  rule 
of /awwar^^  term,  1799,  is. 

First.  That  the  notice  of  a  motion,  accompanied 
by  a  judge's  certificate  is  a  substitute  for  the  former 
practice  of  a  rule  to  show  cause j  and,  therefore,  if  the 
party  neglects  to  obtain  a  certificate,  the  consequence 
is,  that  if,  when  the  hearing  is  to  come  on,  Judgment 
be  duly  entered^  he  cannot  be  heard  on  the  motion.— 
We  will  not  hear  an  argument  to  set  aside  a  verdict^ 
default,  or  inquisition,  after  judgment  duly  entered* 

Secondly.  There  is  nothing  in  our  rules  to  pre- 
vent  a  party  dissatisfied  with  the  refusal  of  a  judge  to 
grant  a  certificate,  to  apply  to  the  court.  ITie  de- 
fendant is  not,  therefore,  strictly  entitled  to  be  heard, 
but  as  there  appears  to  have  been  a  misconstruction 
of  the  rule,  we  will,  in  the  present  instance,  open  the 
caUse  and  hear  the  motion. 

Spencer^  for  the  defendant. 
Van  Vechtenj  for  the  plaintiflf. 

Sacketi  demandant j  v.  Lothrop,  tenant. 

THE  sheriff,  on  the  quarto  die  post^  had  not  re- 
turned the  writy  and  the  demandant  obtained  a  rule 
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that  he  return  it,  -^edente  curia,  or  show  cause  why  J«i.  Term, 

1800. 

an  attachment  should  not  issue  ;  and  now,  the  writ  ■■■■ 
being  returned, 

Bogardus  for  the  demandant,  moved  that  the  te- 
nant be  called. 

S.  Thompson^  contra.  He  contended  that  the  de- 
mandant, not  having,  on  the  quarto  die  posty  obtained 
a  day  further,  must  be  considered  as  out  of  court. 
The  rule  on  the  sheriff  was  a  nullity^  and  instead  of 
it  die  demandant  should  have  taken  out  a  second 
summons.     He  cited  1  Beeves^  119.  121. 

Per  Curiam.  The  tenant,  if  he  would  put  the  de- 
mandant out  of  court,  should  have  entered  a  ne  red- 
piatur  on  the  quarto  die  post ;  not  having  done  so  here, 
it  must  be  considered  a  waiver.  Bv  the  rule  entered, 
that  the  sheriff  return  the  writ  sedente  curia^  the  de- 
mandant was  to  be  deemed  continued  in  court  from 
day  to  day  during  the  term.     Vide  Boothe,  92. 

So  let  the  tenant  be  called. 

Forrester  ads.  Barret. 

THIS  was  an  action  of  replevin^  and  the  plaintiff 
having  omitted  to  bring  on  the  cause  to  trial, 

Burr^  for  the  defendant,  now  moved  for  judgment 
as  in  case  of  nonsuit.     Barnes^  317. 

Barison  opposed  the  motion,  and  insisted  that  it  is 
never  grantable  in  this  action  ;  and  cited  BuUer^  65. 
3  Dum.  8c  Easty  661.     1  Black.  Rep.  375. 
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Ian.  Tenn,       Per  Curiam.    la  the  action  of  replevin,  both  par* 
.  -  ties  are  equally  actors,  and  either  party  may  carry 

down  the  cause  for  trial;  no  judgment  as  in  case  of 
I  nonsuit  therefore  is  ever  g^ven. 

I 

The  defendant  must  take  nothing  by  his  motion. 


Holmes  xmd  another  v.  Laming. 

EMOTT  moved  to  amend  the  declaration  after 
plea  pleaded,  which  was  granted,  but  a  question  now 
arose,  whether  the  defendant  is  entided  both  to  an 
imparlance  and  to  costs  :  vide  j^^.  950.  DaUas\  465. 
where  it  is  said  he  shall  only  have  his  election  of  one ; 
but  in  2  Blackst.  Rep.  785.  he  had  both. 

Per  Curiam.  There  is  a  diversity  of  practice  be- 
tween the  king's  bench  and  common  pleas  ;  the  court 
will,  therefore,  adopt  a  rule  of  its  own.  As  the 
amendment  is  for  the  benefit  of  the  plaintiff,  it  is  rea- 
sonable  he  should  pay  the  costs  of  it :  and  it  is  equally 
reasonable  that  the  defendant  should  have  an  <^por- 
tunity  to  plead  de  novo. 

The  plaintiff,  therefore,  may  amend  upon  payment 
of  costs  and  giving  an  imparlance. 

Marklar  and  another  ads.  M^Evers. 

THIS  cause  was  noticed  for  the  Nexv-  York  circuit 
in  June  last>  but  the  notice  was  only  of  eight  days : 
the  defendant  living  more  than  forty  miles  distant, 
considered  the  notice  void,  and  paid  no  regard  to  it. 
In(|Uest  was  taken,  and  when  notice  of  taxation  was 
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given,  application  was  made  to  a  judge  to  stay  pro-   hm.  Term, 
ceedings ;  and  now  the  question  came  up,  whether  ' — 

this  court  would  set  aside  the  verdict? 

I 

» 

Per  Curiam.  The  notice,  though  defective,  was 
sufficient  to  put  the  defendants  upon  inquiry,  and 
they  ought  to  have  made  their  application  at  the  next 
ternu 

The  defendants  are  now  too  late,  and  must  take 
nothing  by  their  motion. 

Marston  v.  Lawrence  and  Dayton. 

DECLARATION  indorsee  d.  indorsor.  Plea  in 
abatement,  a  former  suit  by  plaintiff  t;.  defendants, 
to  which  they  had  put  in  a  plea  in  abatement  that 
Francis  Childs  was  a  partner  and  not  named,  which 
suit  was  pending  at  the  commencement  of  the  present 
suit,  and  is  so  still;  replication  nul 4iel record^  and 


ffarison  for  the  plaintiff  stated  the  facts  :  that  on 
the  13th  of  December^  1799,  a  discontinuance  was 
entered  in  the  first  cause  after  receiving  the  plea  in 
abatement  therein  ;  that  the  present  suit  was  com- 
menced before  October  term,  and  the  declaration  was 
filed  December  28th  ;  that  the  plea  in  abatement  was 
received  December  31st;  thtxt  sl  nil  capiat  per  breve 
in  the  former  was  filed  January  13th,  1800;  repli- 
cation now  at  issue  was  filed  January  16th. 


} 
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jtn.  Tertfi       The  principal  question  he  stated  to  be^  whether  die 
I  discontinuance  of  a  former  suit  must  be  entered  be/are 

new  suit  commenced,  or  may  be  entered  any  time 
before  replication  of  nul  tiel  record  filed  ?  He  con- 
tended that  the  discontinuance  being  matter  of  right, 
may  be  entered  at  any  time  before  replication.  To 
>  this  point  he  cited  1  Cr6mp.  188.  Barnes^  257.  1 
Ljson.  105.     Impey's  B.  R.  169.     1  Sellon^  304. 


Burr  for  the  defendants  insisted  that  a  plaintiff 
cannot  after  plea  discontinue  without  leave. 

Harison  declared  the  proposition  erroneous,  for  no 
leave  is  necessary  in  any  case  where  there  isjuuioom 
for  the  court  to  impose  terms  or  conditicms  on  the  de* 
fendant.     And  such  is  the  case  here. 

April  term,  1800.  Lewis  and  Kent,  J.  consider- 
ed  the  nil  capiat  per  breve  when  entered,  to  have  had 
relation  back  to  13th  of  December^  when  the  discon* 
tinuance  was  entered,  and  therefore  was  done  before 
plea  pleaded,  and  so  within  the  cases  in  1  Ld*  Ray- 
mondy  21  A.  and  2  id.  1014.  The  other  judges  thought 
this  not  material,  if  the  same  was  entered  before  re- 
plication, relying  upon  the  case  cited  from  Barnes. 
All  agreed  that  discontinuance  might  be  entered  any 
time  before  plea  pleaded  in  the  second  suit,  and  with- 
out leave  or  costs.  Barnes^  257.  SeUon^  304.  Impey^s 
B.  R.  169.  1  Leon.  105.  That  defendant  oug^t  to 
verify  his  whole  plea,  vide  Com.  Dig.  tit.  Abatement^ 
jT.  1 1 .  That  a  plea  in  abatement  triable  by  record^ 
requires  only  a  judgment  of  respondeat  ouster^  which 


n 
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is  the  case  if  tried  by  certificate  or  inspection^  vide  J":^™* 
Com.  Dig.  antCy  1. 14. 

Per  tat  Cur.  Judgment  of  respimdeas  ouster. 


Phelps  ads,  Ferris. 

MOTION  to  set  aside  judgment  entered  on  bail- 
bond,  because  the  plaintiff  had  omitted  to  enter  an 
exception  to  the  bail,  and  it  was  now  contended  that 
he  had  by  such  negligence  precluded  himself  from 
suing  on  the  bail-bond^ 

Motion  granted. 


APRIL  TERM,  1800. 


Pritt  and  another  v.  Fan  Ordeni. 

IN  this  case  a  letter  was  sent  by  jt.  B.  the  defend^ 
ant's  attorney^  in  the  month  of  November  last,  in^^ 
forming  the  plaintiff's  attorney,  that  special  bail  was 
then  filed ;  the  plaintiff  relying  upon  this  information^ 
and  not  intending  to  object  to  the  sufficiency  of  the 
bail, .  proceeded  to  enter  his  judgment  in  January 
term  last ;  but  had  discovered  since,  that  bail  was 
not  entered  till  the  29th  of  January  ;  it  further  ap- 
peared that  the  defendant's  attorney  had  acknow- 
ledged in  his  letter,  that  he  was  only  employed  to 
delay. 


<«-:-•> 
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April  Term,      Hopkins^  for  the  plaintiff,  no^v  moves  that  the  bail* 
^^ —  piece,  filed  in  January^  be  considered  as  filed  on  the 
first  day  of  the  preceding  November. 

Woods^  6ontra. 

Per  Curiam.  This  was  an  irregularity  in  practice 
not  to  be  countenanced.  Let  the  plaintiff  take  the 
effect  of  his  motion,  with  costs  to  be  paid  by  the  de- 
fendant's attorney  himself. 


Burr  V.  Skinner. 

BOYD,  for  the  plaintiff,  moves  for  costs,  because 
the  defendant  put  off  the  trial  at  the  circuit  on  affida- 
vit and  notice  of  a  motion  to  be  made  at  the  succeed- 
ing term  for  a  commission,  the  issue  having  been 
joined  during  the  vacation. 

Pendletofiy  contra. 

« 

Per  Curiam.  When  a  defendant,  in  such  case, 
wishes  to  sue  out  a  commission,  he  must  give  notice 
of  it,  before  he  receives  notice  of  trial,  or  within  a 
reasonable  time,  according  to  circumstances,  and 
such  notice  shall  stay  proceedings :  but,  if  it  is  after 
notice  of  trial,  he  must  pay  costs  to  that  time.  Here 
the  defendant  was  negligent  in  M'aiting  till  he  had 
'first  received  notice  of  trial,  and  he  must,  therefore, 
pay  costs. 

Motion  granted. 
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April  TenD« 
180a 

Hausenjrats  ads.  Graves.  " 

MOTION  on  the  part  of  the  defendant,  to  set 
aside  a  default  on  affidavit)  stating  that  the  declara- 
tion was  filed  the  28th  of  January^  and  served  by  be- 
ing  put  up  in  the  clerk's  office ;  that  the  default  was 
entered  on  the  19th  of  February^  at  the  expiration 
of  the  twenty-day  rule,  no  attorney  having  been  then 
employed. 

It  was  now  contended,  that  as  no  attorney  was  em- 
ployed by  the  defendant,  the  declaration  should  have 
been  put  up  in  the  office  forty  days  beforf  default 
entered,  according  to  the  8th  rule  of  January  term, 
1799. 

Per  Curiam.  The  rule  cited  only  applies  to  a  case 
where  an  attorney  is  employed  for  the  defendant,  but 
neither  lives  in  town  nor  has  an  agent  there* 

The  defendant  must  take  nothing  by  his  motion. 

JLoder  ads,  Scofieldand  fFife. 

MUNRO  stated  that  the  tenant  had,  at  a  previous  Wnt  of 
term,  demanded  view,  but  that  the  demandant  had 
not  issued  the  WTit,  and  now  he  renewed  his  motion, 
that  the  demandant  sue  out  the  writ  of  view,  and 
cause  view  to  be  given  by  the  first  day  of  next  term, 
or  be  nonsuited  :  and  cited  Booths  40.  to  show,  that 
though  a  view  be  granted  at  the  instance  of  the  te- 
nant, the  demandant  is  bound  to  sue  it  out. 

Rule  granted. 
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Apnl  T*€nn» 

i8oa 


Earl  V.  Lefferts. 

A  QUESTION  arose  in  this  cause  on  the  consoli^ 
dation  rule,  whether  on  judgment  being  rendered  in   • 
one  cause,  the  plaintiff  was  entitled  to  judgment  in 
the  odier  causes  immediately  ? 

Per  Curiam.  The  other  defendants  shall  have 
eight  days  to  pay  the  money,  after  judgment  in  the 
cause  tried  and  taxation  of  the  costs  in  all  the  causes. 
The  plaintiff,  however,  may  proceed  immediately  to 
perfect  his  judgment?  for  his  better  security  ;  but  if 
the  defendants  will  pay  within  the  eight  days,  it  shall 
exempt  them  from  the  costs  of  entering  up  such 
judgments.  When  a  judgment  of  this  kind  is  ren- 
dered in  Albany y  and  the  defendants  live  in  New-  York^ 
and  so  vice  xfersa^  then,  instead  of  eight  they  shall 
have  fourteen  days  :  but  if  payment  is  not  made 
within  the  time  allowed,  or  if  the  plaintiff  does  not 
elect  to  enter  his  judgment  till  the  expiration  of  the 
time^  he  may  then  enter  his  judgment  nunc  pro  tuncy 
and  hfive  his  full  costs.  \ 


Durell  ads.  Stansbury^  Assignee  of  the  Sheriff  of 

West-  Chester. 

Delavan  ads.  The  same. 

RULES  had  been  obtained  at  last  October  term  to 
stay  proceedings  on  bail-bond  suits,  the  op|>osite  par- 
ty not  having  appeared  to  object.     At  last  January 
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term  an  application  was  made  to  set  those  rules  aside,  April  Term. 

on  the  ground  that  no  regular  notice  of  theni  had  — - 

been  served.  Other  objections  were  added  as  to  the 
regularity  of  the  applica^tion  at  October ,  to  stay  pro- 
ceedings, particularly,  that  one  of  the  plaintiffs  had 
not  been  truly  named  in  the  bail-pieces ;  and  that  the 
bail,  in  the  original  suit,  had  not  justified. 

A  variety  of  affidavits  taken  on  both  sides  were 
then  read  to  the  point  of  merits.  And  it  appeared 
that  the  special  bail  and  the  defendants  to  the  bail- 
bond  suits  were  the  same. 

The  court  ordered^  "  That  these  causes  being  now 
opened,  and  in  the  same  situation  in  which  they 
were  the  beginning  of  last  term,  let  the  proceedings 
*'  on  the  bail-bonds  stay,  on  payment  of  costs  ;  on 
"  bail's  justifying,  if  required :  and  on  the  terms  of- 
"  fered  by  the  defendant's  counsel,  viz.  to  correct  the 
^'  name  in  the  bail-pieces  and  confess  judgment  in  the 
"  original  suit." 

The  defendant's  attorney  not  understanding  that 
the  rule  went  so  far,  but  that  it  merely  extended  to 
the  vacating  the  first  rule,  applied  to  a  judge  at  his 
chambers  on  the  5th  of  February y  and  obtained  an 
order  staying  proceedings  generally  until  the  next 
term.  This  order  was  then  duly  served  on  the  plain- 
tiff's attorney,  but,  considering  it  irregularly  obtain- 
ed, he  took  no  notice  of  it,  but  went  on  with  the  suits. 
And  now 

JSiggSf  for  the  defendants,  moved  to  set  aside  all 
proceedings  since  last  term,  as  being  contrary  to 
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April  Term,  the  judge's  Order ;  and  for  a  rule  to  stay  all  pro- 
— — —  ceedings  upon  the  bail-bonds,  on  the  terms  formerly 
oflfcred. 

Jones  objects,  1.  Because  the  judge's  order  was 
irregularly  served,  as  it  was  not  preceded  by  or  ac- 
companied with  any  notice  of  motion,  and  be- 
cause,, after  the  order  made  at  term,  it  was  irregu- 
lar to  apply  to  a  judge  at  his  chambers.  2.  Because 
there  had  been  no  offer  by  the  defendants  to  jus- 
tify, or  to  give  the  cognovit  actionem  till  the  2d  of 
jipri/j  although  the  plaintiff  had  filed  his  declara- 
tion on  the  bail-bondsT  as  early  as  the  7th  of  March. 
3.  Because  the  costs  had  never  been  paid  or  ten- 
dered. 

HiggSj  in  reply,  said,  first,  that  the  defendants  had 
never  understood  that  the  order  of  the  court  at  Janu- 
art/  term  extended  to  any  thing  further,  than  merely 
to  vacate  the  order  obtained  at  October.  As  to  the 
second  objection,  that  the  bail  had  not  justified,  that, 
upon  principle,  could  not  be  requisite,  as  the  bail  to  the 
sheriff  had  become  bail  above,  and  the  plaintiff,  by  su- 
ing the  bail-bond,  had  admitted  their  sufficiency.  And 
as  to  the  costs,  no  bill  had  ever  been  made  out,  nor 
had  thev  ever  been  demanded. 

Per  Curiam.  As  all  proceedings  had  been  stay- 
ed in  term,  on  certain  conditions,  those  conditions 
should  have  been  fii^t  complied  with,  to  entitle  the 
party  to  any  benefit  under  the  rule  ;  and  it  was  cer- 
tainly irregular  to  apply  afterwards  to  a  judge  at  his 
chambers  for  any  further  order.  But  as  the  defend- 
ants appear  to  have  mistaken  the  former  decision,  the 
ronrt  will  now  stay  proceedings  on  the  same  condr- 
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ticxis  as  were  annexed  last  term,  and  on  payment  of  April  Tena 
all  subsequent  costs.  i   .  -,. 

As  to  the  other  objection,  the  court  observed,  that 
it  was  the  duty  of  the  defendants  to  have  sought  the 
plaintiiF  and  tendered  the  costs. 

Ditz  ads.  Butler  and  others. 

THE  Attorney  General)  on  affidavit  that  Butler^  sjeament;, 
one  of  the  lessors  of  the  plaintiiF,  is  dead,  and  was 
so  when  the  suit  was  instituted^  now  moves,  previous 
to  joining  in  the  consent  rule,  to  have  the  first  and 
second  count,  in  which  he  is  averred  to  be  the  lessor, 
struck  out  of  the  declaration. 

BiggSj  contra.     It  does  not  appear  certainly  that 
this  Butler  J  who  is  alleged  to  be  dead,  and  the  lessor 
of  the  plaintiff)  are  the  same  pers(»i ;  but  were  it  so, 
yet  he  may  have  been  competent  to  demise  before     . 
his  death. 

Hanson^  in  reply.  If  the  plaintiff  will  not  pro- 
duce his  lessor,  or  give  some  account  of  him,  the 
court  ought  to  lay  their  hands  on  the  cause.  The 
lessor  being  dead,  no  one  is  answerable  for  costs. 
Besides,  this  is  a  mode  of  trying  a  tide  against  a  man's 
will,  or  trying  the  title  of  a  dead  man. 

Per  Curiam.*  Here  is  evidence  sufficient  to  cast 
'  the  burden  of  proof  upon  the  plaintiff  to  show  that 

his  lesscM*  is  alive,  and  as  he  has  not  done  so,  we  are 
/  all  of  opini<Hi  the  deniises  by  Butler  be  struck  out. 

We  are  further  of  o|nnion,  that  thi»  is  the  proper 

time  and  manner  of  making  the  application. 


106 

Apti\  Ternts 
1800. 


CASES  OF  PRACTICE 


Sable  V.  Hitchcock* 


THE  defendant  here  demurred  to  the  plaintiff 's 
declaration,  and  both  parties  having  made  up  the  pa- 
per books,  the  question  now  arose,  whose  right  or 
duty  it  was  to  have  done  it. 

Per  Curiam.  It  belongs  to  the  plaintiff  to  make 
Ap  the  books  and  bring  on  the  argument  in  such 
cases.  So  is  the  English  practice,  and  so  has  been 
that  of  this  court. 

Gourley  v.  Shoemakers* 

ON  motion  to  change  the  venue  on  the  usual  aiE- 
davit. 

The  court  said  it  was  not  to  be  considered  as  suf- 
ficient cause  for  granting  such  motion,  merely,  that 
material  witnesses  reside  in  the  county  to  which  the 
party  wishes  to  remove  the  cause ;  but  it  must  be 
added  that  evidence  will  there  be  given  of  some  ma- 
terial fact  which  actually  happened  there. 

Crygiers  v.  Long. 

IN  this  case  a  vercUct  was  entered  fcHr  the  plaintiff, 
subject  to  the  opinion  of  the  court  on  the  following 
facts : 


On  the  20th  of  August,  1799,  the  defendant  was 
arrested  by  virtue  of  y  capias  tested  of  July  term,  and 
returnable  at  October ;  but  the  note  on  which  the 
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ii» 


writ  bsued  did  not  fall  due  until  the  21$t,aDd  was  not  April  Tem, 

1800 

payable  till  the  24th  of  August^  — - 


•«i««» 


Howes  J  for  the  defendant,  contended  that  the  arrest 
being  made  t^efore  the  note  became  due,  although  oa 
process  returnable  after,  was  void.  He  cited  2  Burr. 
962.     1  fFiU.  147. 

JSvertson  insisted,  that  nothing  could  be  consider* 
ed  as  the  commencement  of  a  suit,  but  the  filing  of 
the  bill :  and  that  if  the  plaintiff  diows  a  cause  oi  ac* 
lion  before  exhibiting  the  bill,  it  is  sufficient.  He 
relied  upon  Cowp.  454.   7  Dum.  &  East,  4. 

Per  Curiam.  If  an  arrest  be  made  before  the 
debt  is  due,  the  defendant  should  q)ply  in  the  first 
instance  to  the  court,  or  to  a  judge  at  his  chambers, 
and  not  put  in  bail  and '  plead.  Here  the  defendant 
having  omitted  to  make  such  application^  and  having 
filed  bail  and  pleaded  p  chief,  is  too  late. 

Perdval  v.  Janes. 

THE  court  in  this  case  determined,  that  where 
a  point  was  reserved  by  the  judge  at  the  trial,  it  is 
to  be  considered  as  in  nature  of  a  special  verdict,  and 
the  plaintiff  is  to  prepare  the  case,  and  to  open  the 
argument 


Sands  ads.  Bird  and  others. 

WORTMAN,  for  the  defendant,  moved  to  post- 
pone the  meeting  of  referees  till  the  return  of  a  wit- 
ness from  abroad,  who  was  expected  in  two  months, 
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April  term,  PttuUetott  Objected,  because,  although  the  cause 
'""^  had  been  at  issue  for  moK  than  two  years,  no  step 
had  been  taken  by  the  defendant  to  obtain  a  commis- 
sion ;  and  because,  although  a  commission  had  been 
issued  by  the  plaintiffs  the  10th  of  January^  1798,  td 
take  the  testimony  of  the  same  witness,  then  residing 
in  England,  the  defendant  refused  to  join  in  it. 

Per  Curiam.  The  delay  ih  the  cause  has  been 
owing  to  the  plaintiffs ;  nor  has  the  defendant  ever  put 
it  off.  The  cause  is  now  ready  to  come  before  the 
referees,  and  this  application  is  to  be  considexed  in 
the  same  light  with  the  first  application  to  put  off  a 
trial  on  account  of  absence  of  a  material  witness- 
It  comes  within  the  settled  practice.  The  power 
given  by  the  act  to  the  defendant  to  take  out  a  com- 
mission is  in  his  &vour,  and  an  omission  to  do  it  can- 
not  alter  the  ordinary  practice. 

Let  the  defendant  have  the  effect  of  his  modon  to 
the  extent  of  two  months^  unless  the  witness  returns 
sooner. 

fFoods  ads.  Dill. 

MOTION  by  the  defendant  for  costs,  because  the 
plaintiff  did  not  try  the  cause  at  the  circuit  after  he 
had  noticed  it.  It  was  objected  to,  because  the  failure 
was  owing  to  the  defendant  himself,  who,  when  the 
plaintiff  was  prepared  to  go  on,  took  exception  to  the 
Jury  process  J  which  the  plaintiff  himself  acknowledg- 
ed to  be  void. 
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Per  Curiam.     The  defect  of  the  process  was  the  April  Term, 

plaintiff's  mistake^  and  the  defendant  was  certainly  —^ 

under  no  obligation  to  go  to  trial  on  it,  nor  had  the 
phiiltiff  anj  right  to  demand  it  of  him. 

Let  the  defendant  take  the  effect  of  his  motion. 

Bowman^  for  the  defendant. 
Elmendorfy  for  the  plaintiff.        \ 


JULY  TERM,  1800. 
Post  V.  Fan  Din^. 

WRtT  returnable  Jpril  term  last ;  declaration  fil- 
ed 6th  ofMdt/ ;  1 1th  of  June  notice  of  bail ;  13th,  ex- 
ception filed  ;  on  the  11th  of  July  the  rule  for  bring- 
ing in  the  body  had  expired,  and  the  plaintiff  refused 
to  accept  of  additional  bail  unless  they  would  justify ; 
on  the  same  day  notice  of  the  second  bail  was  given, 
and  an  offer  made  by  the  defendant  to  deposit  a  sum 
c^  money  to  the  full  amount  as  security.  Two  more 
bail  were  then  put  in,  with  notice  of  justification  on 
the  19th  of /w/y,  but  they  now  justified  in  open  court. 
The  defendant  also  swore  to  merits. 

I 

On  the  above  statement  of  facts  a  motion  was  now 
made  for  an  attachment  against  the  sheriff.     Sellouts 

9 

Practice^  214.  was  cited  to  show  that  where  a  trial  is 
lost,  an  attachment  is  to  go  and  to  remain  as  a  securi* 
ty ;  vide  to  the  same  point,  4  Dam.  Sc  JEasty  352. 
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July  Term,       On  the  Other  side  it  was  said,  the  case  in  BeUon 
'- —  was  where  an  attachment  had  aheady  issued. 

Per  Curiam.  At  the  last  circuit,  there  was  no  time 
to  try  a  junior. cause,  so  that  no  trial  has  in  reality 
been  lost.  As  the  defendant  has  sworn  to  merits, 
and  as  money  to  the  full  amount,  in  lieu  of  bail^  was 
tendered  on  the.  1 1th  of  July^  and  refused,  and  as  bail 
has  since  jusidfied,  this  motion  must  be  denied,  but 
on  payment  of  the  costs  of  the  rule  to  show  cause  and 
of  the  motion,  by  the  sheriff! 

Mocker y  for  the  plaintiffl 
fFdltofif  for  the  defendant. 


Cole  and  another  ads.  Stafford* 

IN  this  case  a  plea  was  sent  by  the  mail,  and  the 
atttorney  for  the  defendant  swore  that  be  believed  it 
was  received  by  the  attorney  for  the  plaintiflf,  wbo» 
notwithstanding  entered  judgment  for  want  of  a  plea : 
and  now 

^iker^  for  the  defendant,  moved  to  set  the  judgment 
aside  for  irregfularity. 

Wohman^  contra. 

Per  Curiam.  As  affidavit  has  been  made  on  the 
part  of  the  defendant  that  the  plea  was  sent  by  mail, 
and  that  it  is  believed  it  was  received  ;  and  as  the 
plaintiiPs  attorney,  after  receiving  a  copy  of  this  affi- 
davit, though  he  makes  a  counter  affidavit  several 
days  afterwards,  does  not  deny  the  reception  of  the 
plea,  the  court  will  intend  that  he  did  receive  it. 


/ 


r 
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Let  the  judgment  be  set  aside,  and  on  payment  of  Juiy^^rm, 
costs  by  the  plaintiff's  attorney  himself.  L. 

FvwleTj  manucaptor^  ads.  Boardman  and  Hunt. 

MOTION  to  stay  proceedings  oh  the  recog- 
nizance, and  for  leave  to  enter  an  exmeretur  on  the 
bail-piece.  It  appeared  that  the  defendant  was  arrest- 
ed  on  the  recognizance  on  the  17th  oi  April;  that  he 
fell  ^ck  on  the  21st,  and  lay  ill  10  days ;  that  on  the 
26th  the  principal  was  surrendered  by  an  agent  of  the 
defendant,  he  being  so  unwell  as  to  be  unable  to  do  it 
personally. 

It  was  objected,  1.  That  the  surrender  was  not  in 
time,  being  after  the  expiration  of  the  eight  days  al- 
lowed by  law;  ani  2.  That  here  the  surrender  was 
made  only  by  an  agent  of  the  bail,  and  not  by  the 
bail  himself,  and  so,  not  good,  because  bail  cannot  de- 
pute. 

Per  Curiam.  The  sickness  of  the  defendant  afforded 
sufBcient  excuse  for  not  surrendering  within  the  eight 
days.  To  die  second  objection,  it  appears,  from  the 
form  of  the  sheriff's  certiBcate,  that  the  principal  sur- 
rendered himself,  and  it  is  to  be  presumed  it  was 
done  voluntarUy.  However,  if  it  were  now  a  ques- 
tion, we  incline  to  the  opinion  that  special  bail  may 
depute,  ex  necemtate. 

Let  the  defendant  take  the  d&ct  of  his  motion,  on 
payment  of  costs. 
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Jolr  Tenn, 

laoa 


JPinch  ads.  Jtemble. 


Ejectment,  A  CASE  wos  Submitted  without  argument,  con- 
sisting of  the  fottowing  facts :  A  declaration  was  serv- 
ed on  the  tenant  in  possession,  who,  shortly  afterwards, 
quitted,  and  another  came  in ;  then  some  person,  act- 
ing as  the  agent  of  the  plaintiff,  caused  a  second  de« 
claration  to  be  served  upon  the  new  tenant ;  thb  be- 
ing done  without  the  knowledge  of  the  plaintiff's  at- 
torney, he  proceeded  under  the  first  declaration,  and 
took  judgment  against  the  casual  ejector ;  and  now  . 

Gepharty  for  tlie  second  tenant,  moved  to  set  aside 
the  judgment  and  all  subsequent  proceedings. 

Per  Curiam.  By  the  service  of  a  new  declaration 
by  plaintiff's  agent,  though  without  knowledge  of  his 
attorney,  the  first  declaration  and  service  was  waiv- 
ed. The  plaintiff  may  at  any  time  stay  or  waive  his 
own  proceedings,  and  his  acts  shall  bind  him. 

Let  the  proceedings  in  the  first  suit  be  set  aside, 
and  the  lessor  o(  the  plaintiff  pay  the  costs  of  this  ap- 
plication. 

Byron  and  another  ads.  Lefferts.  ^ 

THE  declaration,  with  oyer,  was  served  on  the  de- 
fendant's attorney,  and  afterwards,  having  beendiscov* 
ered  to  be  incorrect,'  was  amended  and  served  de  novo, 
without  a  new  oyer,  the  one  delivered  being  correct : 
the  defendant's  attorney  refused  to  receive  this  de- 
claration, without  a  new  oyer,  on  which  the  plaintiff 
proceeded  and  entered  a  default ;  and  now    ' 
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T.  .X.  Ogden^  for  the  defendant,  moved  to  set  the  Inly  Term, 
default  aside.  ' 


ffopkinsj  contra. 

Per  Curiam.  The  service  of  oyer  de  novo  was  alto** 
gether  unnecessary.     The  defendant  must  take  no-.^     , 
thing  by  his  motion. 

Feck  ads.  PkilHps. 

RADCLIFF,  for  the  tenant  in  a  writ  of  right,  Writofriih. 
moved,  that  the  demandant,  having  noticed  the 
cause  for  the  last  circuit,  and  having  omitted  to 
bring  it  on,  should  stipulate  to  try  at  the  next  cir- 
cuit, or  that  judgment  of  nonsuit  be  entered  for 
not  having  tried  it  at  the  last,  and  also  that  the  de- 
mandant, in  the  event  of  his  stipulating,  pay  costs 
of  the  last  circuit  and  of  this  motion,  since  the  con- 
tinuancG  is  matter  of  indulgence  to  him.  2  Cromp. 
Pr.  468,  9.    2  Black.  Rep.  1110. 

^ 

Harison  agreed  to  stipulate,  but  opposed  the  ap- 
plication for  costs,  on  the  ground,  that  no  costs  are 
recoverable  by  law  in  real  actions. 

Per  Curiam.  The  allowance  of  costs  in  this  case 
does  not  depend  on  any  statute,  but  upon  the  rules 
and  practice  of  the  court,  merely.    It  is,  of  course, 


/     .* 
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'"^imo""'  discredoiiarir.    As  the  tenant  is  strictly  ^htitkd  to 
"  judgment  as  in  cases  of  nonsuit,  and  the  demandant^ 

to  avoid  it,  applies  .for  the  benefit  of  another  rule  of 
court,  by  offering  to  stipulate  to  tiy  his  action  at  ihp 
next  circuit,  we  think  we  ought  to  impose  on  him 
the  terms  of  paying  the  costs  already  accrued,  for  not 
proceeding  to  trial  according  to  his  notice*  We 
ought  not  to  grant  him  a  favour,  by  allowing  him  to 
'  make  this  stipulation,  and  thereby  escape  the  conse- 

quence of  his  default,  without  requiring  him  to  rein- 
state the  opposite  party,  and  place  him  in  the  condi- 
tion he  was,  by  paying  costs. 

Moftion  granted. 

In  the  matttr  of  Ji^eph  VFWiafrts^  an  fnsdoaa 

hebtor. 

AN  application  was  made  in  behalf  of  the  insdvent, 
that  he  be  brought  up  to  obtain  his  discharge  under 
the  '*  Act  for  the  relief  of  debtors,  with  respect  to 
''  the  imprisonment  off  their  persbns."* 

Schoonhoven^  for  the  creditors,  raised  three  objec- 
tions :  1st.  That  notice  was  not  served  on  one  par* 
ticular  creditor  who  resides  in  Massachusetts,  nor 
was  there  any  affidavit  that  he  could  not  be  found  : 
2d.  The  &(tim  he  is  charged  with  on  execntion,  is  not 
mentioned  in  the  petition :  3d.  The  inventory  pur- 
ports, by  its  caption,  to  be  an  inventory  of  re<7/and  of 
personal  estate,  but  no  real  estate  is  afterwards  men- 
tioned. 


\ 
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« 

^J^er  Curiam.    AH  th^  objections  are  trivial-    A  July  Term, 
person  out  of  the  stat^  is  to  b^  considered,  as  to  the       ■    '■ 
purpose  of  a  service  under  this  act,  as  not  to  be 
found. 

As^ignmieiit  ordered. 


OCTOBER  TERM,  1800. 


(have  ads*  CampheU^  Assignee  qfthe  Sheriff. 

■ 

D.  TEN  BROECK  moved  to  set  aside  the  pro* 
ceedings  on  the  bail-bond,  on  the  ground  that  the 
plaintiff  had  settled  with  the  defendant  in  the  original 
causC)  before  the  commencement  of  this  suit,  and  had 
directed,  the  attorney  to  stay  proceedings,  but  who, 
notwithstanding,  proceeded. 

JjSmott  produced  counter  affidavits,  which  were  pb« 
jected  to,  because  the  defendant  had  not  been  made 
acquainted  with  their  contents,  previous  to  their  being 
read  in  court,  but  the  objection  was  overruled.  It 
appeared  from  them,  that  the  original  cause  was  com-> 
menced  in  July  vacation,  1797 ;  that  in  Navemhet  an 
accommodation  was  made  between  the  parties,  and 
the  plaintiff  then  directed  the  proceedings  to  be  stay- 
ed on  pa]rment  of  costs.  The  costs  remaining  unpaid, 
a  suit  was  instituted  on  the  bail-lxmd  in  April  vaca* 
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Oct.  Term,  tion,  1799,  and  the  defendant  put  in  a  plea  of  rum  ett 
r  ^^^' factum  in  the  October  vacation »  following. 

On  this  statement  it  was  now  contended,  that  the 
proceedings  were  regular,  as  the  attorney  had  no 
other  way  of  enforcing  th<  payment  of  the  costs,  and 
that,  even  if  it  were  otherwise,  the  defendant  was 
too  late  to  ask  relief  in  this  way  after  plea  pleaded,  and 
the  subsequent  delay. 

Ten  Broeck^  in  reply,  offered  counter  supplementary 
affidavits,  but  the  court  would  not  suffer  them  to 
be  read,  observing  that  a  party  can  never  support  his 
motion  by  any  affidavits  but  those  on  which  he  (M^i* 
ginally  grounds  it. 

The  court,  having  taken  time  to  advise,  held  that 
the  defendant  should  take  nothing  by  his  motion. — 
They  said  that  the  attorney  had  no  other  way  of  com- 
pelling the  payment  of  his  costs  ;  and  besides,  that 
the  defendant  had  suffered  such  a  length  of  time  to 
elapse,  that  they  would  not  now  relieve  if  there  had 
been  originally  just  grounds  for  their  interference. 


Fischer  and  others  ads.  Fan  Alen. 

D.  TEN  BROECK  moved  to  set  aside  a  default 
entered  against  the  tetumt,  for  not  pleading. 

Per  Curiam.     In  this  case,  it  appears,  that  the 
c<Misent  rules  were  entered  into,  a  new  declaration 
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delivered,  but  no  plea  filed,  and  thereupon  judgment  Oct.  Term, 
entered,  by  default,  against  the  tenant.  — 

Although  at  the  time  of  signing  the  rule,  the  plea 
ought  to  have  been  put  in,  yet  the  entering  the  default 
in  this  manner  was  improper*  It  ^ould  have  been 
against  the  casual  ejector,  according  to  the  tqrms  of 
the  consent  rule.  There  can  be  no  judgment  by  de- 
fault against  the  tenant. 

Let  the  defendant  take  the  effect  of  his  motion. 


In  the  matter  of  George  Cascadier,  an  Insohent 

Debfor. 

AN  application  was  made  in  behalf  of  the  debtor , 
that  the  trustees  be  laid  under  a  rule  to  report  within 
eight  days. 

Per  Curiam.  The  debtor,  as  well  as  his  creditors, 
has  an  interest  in  the  account  to  be  rendered  by  his 
trustees,  and  is,  equally  with  them,  entitled  to  de- 
mand it. 

It  is,  therefore,  ordered,  that  they  account  with- 
in eight  days  ^after  service  of  a  copy  of  this  rule. 


Lansing y  who  is  impleaded  with  Doe,  ads.  Gorham. 


FOOT  moved  to  set  abide  the  default  and  to  be 
let  in  to  defend^  upon  an  affidavit  of  merits,  and  that 
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Oct.  TcHii,  the  omission  to  plead  was  bcca^oncd  by  urgent  bnsi- 

ness.    He  stated  that  it  was  a  case  of  bail,  and, 

therefore,  is  to  be  considered  as  one  which  comes 
fecommended  to  the  grace  of  the  court. 

Jjushf  contra,  and  read  counter  affidavits  as  to 
merits. 

Per  Curiam.  If  a  party  wants  more  time  to  plead, 
he  must  apply  to  a  judge  at  his  chambers  to  enlarge 
the  rule.  This  is  stated  to  be  an  application  in  favour 
of  bail,  but  it  should  be  remembered  that  the  cases 
of  bail  to  which  the  court  are  particularly  indulgent, 
are,  where  bail  wants  time  to  surrender  the  principal, 
but  here  he  comes  to  defend  the  suit,  and,  therefore, 
stands  in  the  same  situation  with  any  other  defend- 
ant. 

Motion  denied. 

The  People^  at  the  relation  qfJansen  and  Mhera^  admrs. 
of  Jansen,  v.  The  Judges  of  Ulster 4 

GARDINIER  moved  for  a  mandamus  to  the 
judges  of  the  common  pleas  of  the  county  of  Ulster j 
to  compel  them  to  give  coste  for  the  platotiff,  a  leco- 
very  having  been  had  before  them  for  the  plaintiib, 
for  a  sum  less  than  £.  10. 

It  was  now  contended,  that,  as  it  had  been  settled 
that  executors  or  administrators  eanfK>t  sue  in  a  jus- 
tice's court,  it  must  follow  that  they  ohaU  have  costs 
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ill  die  cdurt  to  which  they^  are  compdled  to  resort,  ^^-^^^ 


aftd  theref((»«  that  the  only  question  now  left  to  be 
considered)  was,  whether  a  mandamus  was  the  proper 
retnedy  m  this  case,  or  whether  it  should  be  error^  aa 
the  court  seemed  to  intimate  at  last  term. 

Error  it  was  said  would  only  lie  to  reverse  ^  judg- 
ment, and  not  to  compel  the  rendition  of  a  judgment* 
He  cited  to  this  point,  3  Bac.  Abr.  5S5.  1  Sir.  698. 
Cowp.  378.  That  this  was  a  proper  case  for  a  man^ 
damusj  he  cited  1  Burr.  568.  3  Black.  Com.  110. 
1  Str.  5S0.  and  11  Co.  Medcalf's  case. 

Cur.  ad.  vuk. 

Per  durum.  After  looking  over  all  the  authori* 
ties,  we  are  of  t^inion,  that  a  writ  of  error  will  well  lie 
here,  and  therefore  refijse  tliis  application  for  a  man-, 
damus* 

Motion  denied. 

# 

Van  Patten  v.*  Ouderkirk. 

ON  Certiorari     Emottj  m  bchalFtJ  the  justice, 

moved  to  quash  the  writ,  because  it  required  him^ 

among  other  things,  to  return  the  testimony.     It  was 

admitted  that  no  notice  had  been  given  the  opposite 

party,  but  it  was  contended  that  none  was  neces- 

sarj'. 

•      •  •  • 

Per  Curiam.  This  writ  is  the  right  of  the  parQr 
who  takes  it  out,  and  the  justice  is  bound  to  obey  it, 
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Oct  Term,  at  hisperfl.   He  is  not,  however,  bound  to  return  any 

- thing  but  what  we   can  l^gaify  require    oi  hin^, 

iK>twithstancling  the  command  expressed  in  the  writ. 
In  this  case  he  ought  to  return  all  but  the  testimony, 
and  to  take  no  notice  of  that  part  of  the  precept 
,  which  enjoins  him  to  return  that* 

Motion  denied. 


_  • 

Gillespie  ads.  leister  and  M^Camb. 

PENDLETON  moved  that  the  plauitifls  file  se- 
curity for  costs  before  they  be  allowed  to  proceed  in 
the  suit,  on  affidavit  that  one  of  the  plaintiffs  had  re- 
moved to  New  Jersey  since  the  commencement  of 
the  suit,  and  that  the  other  was  confined  in  gaol  for 
debt ;  and  further,  that  the  defendaQt  was  informed, 
and  believed,  that  the  cause  of  action  was  assigned. 

He  insisted  that  the  insolvency  of  a  plaintiff  was 
the  same  thing  as  it  respected  the  defendant's  remedy 
for  his  costs,  as  living  without  the  reach  of  the  pro- 
cess of  the  court ;  and  that  the  assignment  leaving 
him  only  the  trustee  for  the  benefit  of  a  stranger,  it 
was  reasonable  that  security  should  he  filed. 

J3.  Umngstofiy  contra. 

Per  Curiam.  It  is  sufficient  that  one  of  the  defend- 
ants resides  within  the  reach  of  the  process  of  the 
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catutf  and  wecaa  take  no  notice  whether  he  is  in-  Oct  Tmt, 

l800« 

^vcatornoL    And  a»  to  the  assignmcsit,  the  defen-  ^~ 

dant  haa  acythkig  to  dp  with  it . 

Motion  denied^ 

Ahdt&ws  V.  Andrews. 

D.  TEN  BBOECK  moved  for  an  attachment 
absohite  ag^st  a  Witness,  on  affidavit  that  he  Was 
regularly  summoned  and  money  tendered  hunfor 
his  expenses^  which  he  did  not  object  to  fir  ius  insuf« 
fidtacfi  but  nevertheless  refosed  to  attend.  He  eked 
I  Black.  AQ.    2Str^\lS0. 

Fer  Curiam.  Here  is  a  stttrng  case  of  palpable 
contempt,  and  therefore  the  court  will,  awavd  an  at« 
4achment  in  the  first  tnstanee.  The  sum  of  money 
tendered  may,  or  may  not,  have  been  adequate,  but 
as  the  witness  did  not  object  to  it  at  the  time,  itia  to 
be  considered  sufficient* 

Woodward  ads.  Quackenbos. 

IT  appeared  that  the  plaintiff's  attorney,  at  tife 
time  of  delivering  a  new  declaration  after  the 
consent  rules  were  exchanged,  not  having  received  a 
plea,  entered  a  rule  m  the  cause  against  the  tenant^  to 
plead  in  twenty  days ;  which  not  being  done,  he  pro- 
ceeded to  enter  a  default  against  the  casuai  ejector. 

* 

JSmott  now  moved  to  set  aside  this  default,  for  irre- 
gularity. He  contended,  that  until  the  tenant  had 
•complied  with  all  the  requisites  of  the  consent  rule,  he 


Oct  term,  cmild  iiot  be  considered  as  bebg  so  in  eoint  ai  Hurt 

1800 

'      he  couM  bektidimas  a  paiff  M die  sttit,  Mftthat^ 
therefore,  no  rule  could  be  Uk6n  agsdmt  him. 

Quackeries  said  he  had  proceeded  as  had  always 
been  the  practice,  at  least  at  Mbam/  and  in  the  north- 
ern part  of  the  State. 

Jp«r  Ouriam.  The  cmrjr  of  the  defiuilt  in  Ass 
mantler  was  eeitainlj  irregulan  No  rule  dould  be 
entered  agaimit  die  eoHuU  tfeeibr  m  a  oaiiae  eatidoA 
agMnst  the  tMmi.  The  sigiiiog  the  consent  iMt^ 
delivering  a  new  declaration,  putting  in  cmnirtnn  bail, 
and  filing  a  plea,  are  all  simultaneous  acts ;  should  the 
tenant^  therefoi«,  neglect  to  £lc  his  plea;  rafdiiAfys  he 
is  to  be  considered  as  not  appearing  in  the  sak,  and 
then  dbfiiult  is  t6beentei>ed  agaiostthe  cmmUi^^^tnr. 
But  the  default  against  the  casual  eJBf tar  is  fakeifc  m^ 
derthe^first  rale  at  tSientom  of  the  wtit^ and  mt  in 
consequence  of  any  new  rule- 
Default  set  aside. 


Shsson  ads.  ffheaton. 

D.  T£N  BROECK  moved  to  change  the  venue, 
on  affidavit  that  the  cause  ^f  action  arose  out  of  th^ 
county. 

Emott  opposed  the  motion,  on  the  ground  tibat  this 
being  an  action  for  money  had  and  received^  a  gene- 
ral affidavit  was  not  sufficient. 

Per  Curiam.  It  has  already  been  decided,  that 
in  assumpsit y  where  the  count  is  general^  the  court 


chaflge  the  venue  on  a  general  affidavit.  Oct  Tmiv^« 
the  defwibiit  to  p)(ef^in  his  motion,  the  t^ 


affidavit  must  be  ^>eGtal ;  thi^  13,  it  must  state,  that 
the  defendant  h^a  ce^9on  lo  believe  tl^iC  special  mat- 
ter is  intended  to  be  given  in  evidence,  enumerate 
4fP  fUNrtiowiBr^  a«d  de«br«  that  it  aroiv  in  the 
GOiin^  to  which  he  would  remove  the  cause,  and  not 
elsewhere. 

Motion  denied. 


*  i^i^r  £^^ecuter^  v.  Mmcl. 

*  THIS  being  the  day  assigned  fbr  Ac  tnal  of  ^the 
reoord  on  which  this  suit  was  brought, 

JBMTf  DOW  moved  to  bri^  it  on ;  but  it  was  ol^ect- 
tdfiir  the <tefendant,  that  there  ougjht  to  have  been  a 
wtfigkxc  nolice  of  trial  of  seven  days,  as  in  other  cases^ 
which  had  not  been  given. 

The  court  todc  time  to  consider  how  the  practice 
ought  to  be  settled. 

Ptr  Curiam^  The  trial  by  record  must  heref\fier 
4htf0^cam^  9Hb^  a  motion  qfjftmr  daySy  instead  t^ 
the  old  practice  qf  assigning  a  time^  which  the  present 
rules  render  useless. 
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bAa.  Sacket. 


W^af  right.  EMOTT,  for  the  tenant,  moved  on  die  first  di^ 
of  term,  that  the  demandants  be  called,  or  that  t» 
non-a{>pearance  their  defaults  be  entered. 

And  now,  it  being  the  ^piorfo  die  poit^  he  again 
moved  that  the  demandant  be  calkd  to  appear  and 
excuse  his  default,  or  that  he  be  iKMisuited.  TosUnr 
that  this  was  the  correct  practice,  he  cited  7  Fin*  Abfp 
436,  437,  D.  9,  10. 

Scott  appeared  for  the  demandants,  and  without  at- 
tempting to  show  any  sufficient  excuse^  read  an  affi- 
davit that  Thompson  was  die  attorney  of  record  fe» 
the  tenant ;  whereas  it  appeared  from  the  clerks 
minutes  that  the  motion  had  been  made  on  the  first 
day  by  Emott^  in  behalf  <tf  Radeliff\  who*  he  con- 
tenfled,  was  a  stran^r  to  the  tjuil,  and  could  take  ^ 
rule  in  it, 

Emott  said  in  reply,  that  the  motion  was  really 
made  in  the  name  of  T^omj^jwn,  but  that  the  mistabf 
was  in  the  entry  made  by  the  derk  on  the  mkrates, 
and  must  be  considered  as  his  misprision,  and  so 
could  not  injure  the  party. 

Per  Curiam.  It  is  settled  in  CartheWy  173.  Ch- 
hery  v.  The  fiishop  qfExorty  that  the  tenant,  in  a  writ 
pf  right,  is  only  demandable  on  the  quarto  die  post ; 
|)Ut  that  the  demandant  is  liable  to  be  called  on  th^ 
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fffimo  dieplaeiHj  and,  for  non-appearance,  thathitf  de*  Oct  T^rm^^ 

&ult  may  be  entered,  which,  if  he  does  not  appear  //^. 

and  excuse  on  the  quarto  die  posty  subjects  him  to  a 
nonsuit.  Co.  Lii*  139  6.  At  common  law,  on  every 
continuance  or  day  given  at  or  before  judgment,  the 
plaintiff  ot  dettandant  might  have  been  nonsuited,  t 

md  before  the  stat*  of  2  Benry  IV.  after  verdict,  if 
the  eburt  gave  a  day  to  be  advised,  at  tha^  day  the 
plaintiff  was  demandable,  and  therefore  might  have 
been  nonsuited,  if  he  did  not  then  appear  ;  but  that 
ia  remedied  by  our  statute.  After  award  to  answer,  , 
however,  or  demurrer  in  law  joined,  the  plaintiff,  for 
not  appearing,  shall  still  be  mnisuited,  for  he  b  not 
helped  by  the  statute.  As  to  the  mis-entry  of  the 
ramie>  it  is  to  be  considered  as  the  clerk's  misprision 
and  may  be  amended* 

Judgment  of  nonsuit. 

# 

Edwards  ads-  M^Rnstry. 

OK  a  motion  to  set  aude  a  default,  and  that  the 
defendant  have  leave  to  plead,  on  the  !sale  ground 
diat  he  has  merits,  and  that  the  plaintiff  has  not  lost  a 
trial,  the  court  said, 

When  a  party  swears  to  merits,  die  court  will 
strongly  incUne  to  let  him  in,  but  he  must  be  able  to 
suggest  some  excuse  for  not  having  pleaded ;  such, 
perhaps,  as  accident  or  inadvertence.  Here  the  de- 
fendant does  not  attempt  to  ^ve  any  reason  at  all,  and 
therefor?  he  must  take  noAmg  by  his  motion. 
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Oct  Teniy 

laoa 


Larramatf  ads.  Lamis  mtd  othtrs. 
Themme  aia»  Fom  Lorn  and  others. 


j^jfctmenf.  VAN  VECHTEN  moved  to  set  asde  the  «ttacli« 
ments,  which,  in  these  two  cases,  had  bees  graniad 
for  costs  of  patting  off  die  trials,  and  that  there  be  a 
retaxation. 

» 

He  contended  that  attachmento  are  wdtnarilj 
granted  <mi  rules  to  show  cause,  and  aie  never  made 
absolute  in  the  first  instance,  excepting  in  very  fls^;rant 
easea;  and  that  if  the  party  answer  he  diaH  be  dis* 
ehiuged  hem  the  attachment ;  and  cited  1  Bac.  Abt^ 
183.  B.  2  Hmk.  Plea.  Cr.  214.  He  further  insfaft* 
ed,  that  there  must  be  a  demand  made  of  the  costs 
-  after  the  bill  has  been  regularly  taxed,  and  at  the 
time  of  serving  the  rule  to  dbow  cause,  before  the 
party  can  be  considered  as  in  contempt.  He  cited  1 
Bamee:,  190.  1  UOg'e  AW.  162<  Beside^  he  in. 
sisted,  that,  according  to  1  SQlkeld%  83.  no  attadi* 
ment  will  ever  lie  for  the  costs  of  patting  of  a 
trial. 

C  Blmemkrf^  in  reply^  oositendedy  that  in  Bng- 
hnd  the  attachoiait  is  always  absolute  in  the  first 
instance^  He  dted  7WV  Br.  364.  Butnftfngiem  im 
Ejectment,  142.  1  SeUM,  415. 

Per  Curiam.  Whenever  a  cause  goeseff  of)  mflh 
tion  of  the  defendant  upon  payment  of ^  costs,  the 
plaintiff  has  his  election,  either  to  wait  the  event  of 
the  suit,  and  have  all  his  costs  taxed  together*  or  he 
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the  court,  (sobjeoty  however,  to  be  riBfviewed  on  a  fu ^ 

ture  taxation,  if  required)  and  demand  them  imme- 
^tely,  and  if  not  paid  he  may  im)ceed  with  the  trial ; 
or  he  may  waive  this  privilege  and  resort  to  his  at- 
tachment ;  but  if  he  does  so,  he  must  first  have  his 
costs  regularly  taxed  on  a  proper  notice^  as  in  other 
eaaet >  and  that  notice  must  be  served  on  the  attwney 
indie  suit,  and  not  bnthe  eoumely  as  it  has  irregularly 
been  in  tlfls  Instance*  Had  he  done  this,  he  would 
iMtve  been  entitled  to  his  attachment  instantly,  witb- 
iRit  a  previous  netice. 

The  notice  in  this  case  having  been  served  on  the 
counsel,  and  the  taxation  having  been  made  the  same 
day  that  notice  was  given,  the  taxation  and  all  pro- 
ceedings  founded  on  it  are  irregular. 

As  to  the  case  mentioned  from  SaOceld^  it  is 
anonymous  and  stands  alone ;  we  lay  no  weight 
upon  it» 

Let  the  attachment  be  set  aside  with  oorts. 


^  _  m 

Seely  v.  Shattuck. 

ON  certiorari.  -  Notice  of  the  rule  for  the  defend- 
ant to  join  in  error  in  eight  days,  or  that  the  plaintiff 
would  be  heard  ex  partCy  had  been  served  in  April 
vacation,  1798,  and  it  was  now  moved  for  afiirm- 
ance* 

Per  Curiam.  The  rule  is  gone  ;  the  plaintiff 
should  have  applied  the  term  after  service  of  the  rule. 
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Oct  Term.  He  cannot  lie  b}-  in  this  manlier^  and  rente  the  came 
*  at  any  diistant  period  he  may  choose* 


He  must  now  take  nothing  by  his 


^« 


,»*.•,) 


Hombeck  ads.  L/nv* 

PER  CURIAM.  The  two  days  allowed  by  die 
sixth  rule  o[  January  term,  1799,  for  making  a  case, 
cannot  be  enlarged  by  a  judge  in  favour  of  thef  party 
making  the  case ;  but  the  time  which-  may  be  en- 
larged under  that  rule,  is  that  allowed  -for  proposing 
amendments,  and  that  for  notifying  an  appearance  be- 
fore the  judge  and  no  other. 

Gibbs  ads.  Scott. 

THIS  was  a  motion  to  change  the  venue  in  an  ac- 
tion of  dander,  from  the  county  of  Albany  to  /Fash- 
ington  ;  founded  on  the  affidavit  of  the  defendant's 
attorney,  stating  that  the  cause  of  action  arose  in 
fFas/iingtonj  and  not  elsewhere,  &c.  as  the  plaintiff^ 
had  in/armed  fnm^  and  he  verily  believed  to  be  true. 

On  the  part  of  the  plaintiiT  this  was  opposed  by  a 
counter  affidavit,  stating  that  '*  according  to  his  per- 
^'  suasion  and  belief,  he  could  not  have  an  impartial 
•*  trial  in  the  county  of  fFashingtony  by  reaison  of  cer- 
*'  tain  local  prejudices." 

Per  Curiam.  The  first  question  is,  whether  the 
affidavit  on  the  part  of  the  defendant  ought  not  to 
have  been  made  by  the  defendant  himself,  according 
to  the  established  practice  f    As  the  attorney  swears, 
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loweyer,  diot  tbe  plmntiff  confined  to  him  that  the   Oct.  Term, 

cause  of  action  Argsp  ip  ff^ashingtauj  an<J  not  else-  ' '-^ 

where,  &c.  this  may  be  deemed  sufficient ;  especially 
as  the  fact  is  not  ddued  k\y  the  plaintiff.  As  to  the 
counter  affidavit,  it  cannot  avail  to  retain  the  venue, 
inasmuch  as  the  defendant  only  swears  to  "his  per- 
^-  suasion  and  belief  that  he  cannot  have  a  fair  trial, 
"  by  reason  of  certain  local  prejudices,"  &c*  He 
ought  to  have  stated  the  reasons  and  ground  of  his 
belief^  and  have  lain  before  the  court  the  facts  and 
circumaliinces  on  which  it  depends,  that  they  might 
^idge  of  its  probable  truth  and  force.  He  merely 
aisles  his  own  conclusions,  without  stating  also  the 
premises  on  which  his  belief  is  grounded.  Fide  3 
^urr.  1330.  1S35.  1  SeUon's  Prac.  269. 

Motion  granted* 

Hoyt  and  Bennett  v.  Campbellp 

IN  error  on  certiorari.  The  cause  was  at  issue  in 
law  in  July  vacation,  1799,  but  the  plaintiff's  attorney 
suffered  October  term  to  pass  without  having  noticed 
it  for  argument • 

The  defendant's  attorney  then  sen^d  a  notice  to 
argue  the  cause  in  January  term.  Neither  the  plain- 
ti&,  nor  their  attorney,  nor  any  counsel  for  them,  ap- 
pearing on  the  notice,  judgment  of  affirmance  passed 
against  them  as  of  course. 

The  plaintiff's  attorney  residing  in  New-York^  and 
not  having  an  agent  in  Albany^  the  sc^rvice  of  the  no- 
tice was  by  putting  it  up  in  the  clerk's  office  there,  and 
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Oct.  Term,  it  did  not,  until  diordy  before  "die  iMt  term^  eamt  Co 

1800. 

'.  ■  his  knowledge  J  either  that  the  notiee  had  been  served; 
or  that  judgment  of  affirmance  had  passed,  and  in  die 
ineantime  the  plaintifs,  on  being  informed  of  the 
judgment,  either  by  the  defendant  or  his  attomeyp 
paid  the  costs  on  it,  and  also  the  demand  against  them 
arising  out  of  the  suil  in  the  court  below,  before  the 
justice* 

On  these  facts,  the  plaintiflfs  moved  in  the  last  term 
to  set  the  judgment  aside,  submitting  two  questicHis  to 
the  court ;  first.  Whether  the  defendant  was  entitled 
to  notice  the  cause  for  argument ;  and  if  die  opinion 
pf  the  court  should  be  against  them  on  this  question ; 
then,  secondly,  Whether,  under  the  circumstances 
of  the  case,  the  judgment  may  not  be  set  aside,  in  order 
to  give  them  an  opportunity  to  avail  thetnselves  in 
this  courts  of  theif  causes  of  error  if  they  can  support 
them* 

With  respect  to  the  ^rst  question  it  is  to  be  stated^ 
that  heretofore,  in  all  cases  where  there  was  not  to  be 
a  decision  by  the  court,  until  there  had  been  previous* 
ly  an  argument  between  the  pardes,  being,  except 
motions  to  set  aside  proceedings,  tjie  same  with  our 
present  eniffnerated  motions  or  cases,  the  arguments 
were  in  writings  and  if  either  party  delay ed  for  a  term 
^  to  deliver  in  an  argument,  the  opposite  party  took  a 

rule  against  him  to  argue  by  the  next  term  or  be  pre* 
eluded,  and  on  his  default  the  court  proceeded  to 
exainine  and  decide  the  cause  on  the  arguments  as 
they  stood,  or  if  there  had  not  been  any  argument 
delivered  in  by  the  party  in  dejhult^  then  on  the  ex 
parte  argument  to  be  thereafter  prepared  and  deliver- 
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ed  in  by  the.pftitjr.wl^o  had  taken  the  rule :  asim*  in*»  o<^t.  Tem> 

stance,  in  caae  of  a  writof  error,  if,  after  the  parties  . . 

irerc  at.  issue  in  hw^  the  plaintiff  delayed,  then  the 
defiendfept  woirid  .take  a  nde  against  htm ;  if  the  phin- 
tiff  hflid  delivered  in  bis  argument^  he  would  take  a 
rule  against  the  dffcwfcint  tP  argue  in  answer  ;  if  the 
deftudant  had  delivered  in  his  argument,  lie  \wukli  in 
this  last  case,  take  a  rule  figainst  the  pkiiatiff  to.  argue 
in  reply^  and  on  the  default  of  the  respective  parties, 
the  eourt  wouldt  V)  the  ftrst  case,  on  the  «d:  parte  ar- 
gument of  the  defendant)  and  without  any  ai^gyment 
W  the  part  of  the  plaintiff;  in  the  second  case,  on  the 
aigqinent  delivered  in  by  the  plaii^tiff,  and  without 
any  argument  i)n  the  part  of  the  defendant ;  and  in  the 
third  case,  on  the  argument  delivered  in  by  the  plain^ 
tiff,  and  the  argument  in  answer  delivered  in  by  the 
defendant,  and  without  any  argument  in  reply  by  the 
{daintiff^  take  up  the  cause  for  examination  and  deci- 
sion :  but  the  practice  of  making  decisions  or  adjudu 
cations  on  ex  parte  arguments  or  hearings  being  now 
wholly  done  away,  and  the  substitute  for  it  being, 
that  every  party  is  apprised  that  from  his  default  to 
appear  and  argue,  at  in  other  words  to  suggest  gene* 
rally  at  least  the  principles  of  his  rights  he  will  be  pre- 
sumed tt>  have  renounced  it^  and  so  to  have  consented 
to  what  is  claimed  against  him,  and  that  judgment 
will  thereupon  pass  for  th<^  opposite  party  as.  of  course^ 
die  law  wiU  therefore,  from  the  necessity  of  the  thing, 
imply  that  there  must  be  a  means  for  a  party  wliereby 
he  may  still  have  it  in  h'ls  power  to  prevent  his  pppo* 
nent  from  delaying,  on  his  part,  to  bring  the  cause  be- 
fore the  court  for  their  opinion,  and  the  one  which  the 
defendant  has  taken  in  the  present  instance,  of  pro*i 
eeeding  by  a  notice  of  a  motion^  in  the  nature  of  a 
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Ofet  Term,  rule  to  set  die  cause  down^br  arguiaeat,  bting  equal 


«**.«» 


ly  fit  and  advisable  with  any  other  to  be  adopted  or 
provided  as  a  substitute  for  the  former  practice  of 
proceeding  by  the  rule  of  preohiwm^  and  the  ]datt)tift 
(the  party  entitled  in  the  present  case  to  open  ot  begin^) 
having  delayed  for  a  telrm  to  notice  the  cause  for  ar- 
gunient,  it  must  be  adjudged  regular  in  the  defob- 

dant  for  him  then  to  notice  it. 

•         * 

The  plaintiir5'  motion,  however,  as  far  as  it  rests 
on  an  irregularity  in  the  defendant,  consisting  in  a 
suppdsed  want  of  right  in  him  to  notice  the  cause  for 
argument,  may  be  decided  against  thetn  on  tbi$ 
ground,  namel}',  that  notwithstanding  a  notice  may 
be  irregular  or  defective,  or  in  any  other  respect  im- 
proper, yet,  if  there  has  been  a  due  service  of  it,  the 
party  on  whom  it  has  been  served,  must  appear  to  op- 
pose the  motion,  otlK»rwise,  as  has  been  already  stat* 
ed,  his  consent  to  it,  or  a  renunciation  of  his  right  to 
oppose  it,  will  be  presumed  from  his  absence  or  si- 
lence, equally  as  if  the  notice  had  been  perfect,  and 
the  motion  proper  in  the  case ;  and  that  it  is  not  to  be 
expected  the  court  will,  without  the  appearance  and 
suggestion  of  the  party,  examine  farther  than  to  be  sa- 
tisfied there  has  been  a  competent  service  of  the  no- 
tice,  comprehending  as  well  the  manner,  as  the  time, 
of  service.  Indeed,  the  intent  of  the  7th  rule  of  Janu* 
art/  term,  1799,  was,  that  there  might  in  future  be  a 
clear  imderstanding  on  the  whole  of  the  subject  to 
which  this  first  question  relates. 

With  respect  to  the  second  question,  it  will  suffice 
to  observe  that,  although  there  was  a  sufficient  ser* 
vice  of  the  notice,  yet  it  did  not  come  to  the  know* 
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lodge  of  die  plaintiff's  mamtf  umil  after  the  defen-  pet.  Tem^f 

dant  had  obtained  the  effect  of  it ;  so  that  there,  .doubt-  ..- 

kss,  wili  have  been  a  hardship  on  the  plaintiffs,  if  the 
subatantial  justioe  or  real  merits  of  the  case  is  with 
them,  and  if  there  b  a  reasonable  excuse  for  their  at- 
torney in  not  having  an  agent  in  Albany  at  the  time ; 
but  as  these  matters  have  not  been  shown  to  the  court, 
they  cannot  interpose ;  the  plaintiffs,  therefore,  are  to 
take  nothing  by  their  motion,  and  to  pay  costs  to  the 
disfendant  in  onposine:  it. 


Palmer  v.  Sabin. 

THE  like  facts  in  this  cause,  except  that  it  does 
not  appear  that  the  plaintiff  has  settled  with  the  de- 
fendant  for  the  demand  in  the  court  below,  and  the 
costs  on  the  affirmance  have  not  been  received  from 
the  plaintiff,  **  he  being  unable  to  pay  them ;  and  any 
"  other  expense  or*trouble  about  the  suit  would  be  a 
^*  dead  charge  against  the  defendant ;"  this  fact,  how- 
ever, not  making  any  material  difference,  the  same 
judgment  therefore  in  this  cause. 

B. 

Brooks  V.  Patterson. 

THE  defendant  pleaded  in  abatement  his  privilege 
as  an  attorney  of  the  court;  the  plaintiff  replied, 
*^  that  on  the  day  of  exhibiting  the  bill,  and  for  a 
long  time  before,  to  wit,  for  the  space  of  one  whole 
year,  the  defendant  l^d  entirely  ceased  to  practise 
as  an  attorney  of  this  court,  and  had  wholly  aban- 
^^  doned  the  profession,  business,  practice  and  calling 


a 
cc 
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^^^  "  of  an  attbney  of  this  cowrt,"  &c.  demunifer  mA 
•— "  joinder,  m  demufner. 

The  court  held  the  replication  sttficient  to  ourtihi 
defendant 


Newkirk  and  Wife  v.  Fox. 

Bjtttmait.  VAN  VECHTEN  moved  to  discharge  a  judge^i 
certificate  staying  proceedings^  because  the  defend^' 
ant  had  neglected  to  prepare  his  case  within  the  two 
days  allowed. 

I^  was  said  in  answer^  that  the  reason  wa9  becanse 
the  judge  left  the  place  where  the  circuit  was  held  so 
soon  after  an  application  to  him,  that  it  was  not  pos- 
to  have  the  case  completed. 


Per  Curiam.  As  no  reaspn  has  been  assigned  for 
the  9tib&equent  omission^  the  defendant  appears  before 
th^  court  without  a  sufficient  excuse. 

Motion  granted. 

Sharp  v»  Dtisenbury. 

P.  W.  YATES  moved  to  set  aside  interlocutory 
judgment,  because  the  sheriff^  before  whom  the  in- 
quisition was  taken,  had  admitted  improper  and  re- 
jected proper  evidence. 

Emotty  on  the  other  side,  read  an  afSdavit  that  it 
had  been  agreed  between  the  partiesi  that  any  evi- 
dence might  be  given  before  the  sheriff  which  could 


laoo. 
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be  g^ven  on  a  trial,  or  oould  have  been  pleaded.   And  obt  Term* 
he  no^  contended,  that  such  agreement  ought  to  pre-  . 
elude  either  party  from  making  objections  to  the  con^- 
duct  of  the  sheriff,  provided  no  corrupt  intention  was 
to  be  imputed  to  him. 

Per  Curiam.  ^  When  parties  agree  to  submit  ai 
controvert  to  the  decision  of  the  sheriff,  the  inquest 
is  to  be  considered  as  tn  nttwe  of  an  arbitration,  and 
liierefore,  die  oourt  will  never  set  aside  the  inquisi- 
tion marely  becaii^  die  sheriff  admits  improper  or 
rejects  proper  evidence. 

Motion  denied. 

JBeebe  ads.  Paddock. 

A  QUESTION  arose  as  to  the  regularity  of  a  ser- 
vice of  a  notice,  which  appeared  from  affidavit  to 
have  been  made  on  the  clerk  of  the  attorney ;  the 
court  decided,  that  as  it  did  not  also  appear  that  the 
notice  was  served  on  the  clerk  -while  he  was  in  the 
office^  it  was,  therefore,  insufficient. 

The  People f  at  the  relation  of  JiUairey  v.  The  Judges 

of  West' Chester. 

.  < 

ON  affidavit  that  a  bill  of  exceptions  had  been  re- 
gularly tendered  to  the  judges  of  the  court  of  com- 
mon pleas  of  the  county  of  West-  Chester^  who  had 
refused  to  complete  the  same,  a  motion  was  now 
made  for  a  mandamus  to  compel  them  to  affix  their 
seal  to  the  bill  of  exceptions,  or  show  cause. 
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Oct.  T«n%,      Munro^  {or  caose,  read  a  counter  afidavH,  8tatiii|^, 
^^^'      that  the  bill  of  exceptions  varied  materially  from  the 
truth  of  the  case. 


Per  Curiam.  If  a  court  of  common  pleas  refuses, 
without  sufficient  grounds,  to  annex  their  seal  to  a 
bill  of  exceptions^  it  is  a  contempt  for  which  this 
court  will  award  compulsory  process.  But  it  appears 
here,  from  the  affidavit  on  the  part  of  tbe  defendants, 
that  the  bill  of  exceptions  which  was  tendered  was 
untrue,  and,  as  the  party  making  the  application  has 
not  denkd  the  correctness  of  the  statement,  he  must 
be  considered  as  having  consented  to  it.  This  un- 
doubtedly was  sufficient  cause  for  refi^al. 

Motion  denied  with  costs  to  the  judges  for  oppos- 
ing it. 


Jenkins  v.  Kinsley f 

ON  a  trial  by  record  of  an  action  brought  upon  a 
judgment  rendered  in  the  circuit  court  of  the  United 
States,  for  the  commonwealth  of  Massachusetts^  office 
copies  were  offered  in  evidence. 

WiUiamSyior  the  defendant,  objected  thatthere  ought 
either  to  be  an  exemplification  of  the  record  ;  or  that 
the  action,  being  brought  in  a  court  of  this  state,  upon 
a  record  of  a  judgment  rendered  in  a  circuit  court  in 
Massachusetts y  the  record  ought,  agreeably  to  the 
act  o^  Congress,  to  have  the  attestation  of  the  clerk, 
and  the  seal  of  the  court  amiexed,  if  there  be  a  seal, 
together  with  a  certificate  of  the  judge,  chief-jus- 
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4ic^  or  pMiidk^  magistrate^  diat  tile  «tt<e^^  OetTem. 

xhie^fonn.  ''^' 


Per  Curiam.  This  being  a  record  of  a  court  <£ 
the  United  SUiiei^  and  iK>t  of  a  state  courts  and  so 
BOt  within  the  act  of  Congi'ess,*  {Mfescribing  the  mode 
in  ivUeh  the  records  and  judicial  proceedings  of  the 
Murts  of  any  stale  shall  be  audienticated>  it  remains 
wkh  the  court  to  decide  upon  the  sufficiency  of  the 
€videiice  in  their  discretion.  The  mode  of  certify- 
ing a  reooid  observed  in  dbe  present  ifistance,  beii^ 
theordinary  method  in  the commdnwealth  of  Maisa-^ 
thuetUy  instead  of  the  technical  exemplificatkm,  the 
court  are  of  (q^nnkm,  it  is  sufficient 


fFardett  v.  Eden. 

A  BOND  had  been  executed  by  Eden  to  Wdrdetty 
conditioned  for  the  payment  of  50,000  dollars ;  which^ 
•on  the  17th  of  July  last,  was  assigned  for  a  valuable 
consideration  to  Nathaniet  Oicottj  and  by^  him,  on  the 
1st  of  August^  to  Solomon  Bowey  and  by  him,  on  the 
•  7th  of  October y  to  the  Bank  of  New-  York.  On  the 
7th  day  of  October ^  Olcott  htcdcoi^  a  bankrupt,  and 
on  the  next  day  Rorwe  died  insolvent.  The  Bank 
immediately  gave  notice  to  Eden  of  the  assignment 
to  them,  afid  finrbid  hb  paying  any  part  of  the  bond 
to  Wardetty  and  gave  a  notice  likewise  to  WdrdeUy 
forbidding  him  to  receive  any  thing  from  Eden.  Otk 
the  day  of  October j  notwithstanding  the 

notices  above,  Eden  paid  WardeUz,Hms31  sum  of  mo- 
ney, 1,500  dollars,  and  thereupon  Wardell  entered 
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Oct  Tew,  upon  the  recoid,  a  satisfaction  of  the  judgment.  Itiqi- 
! —  peared  that  the  bond  was  origiiiaUy  given  both  for 

money  due,  and  to  secure  such  further  sums  as  fTar" 

deil  should  continue  to  advance. 


Hamilton  and  Hdrison^  on  the  statement  of  ttie 
above  facts*  now  moved,  that  the  entry  of  sati^ction 
be  struck  out,  on  the  two  grounds  of  irregularity  and 
of  fraud. 


B»  Livingston  raised  a  preliminary  question,  whe- 
ther the  service  of  the  notice  of  the  present  motion 
h^d  been  regularly  made,  as  it  had  only  been  given 
to  Eden^s  brother,  who  happened  to  be  at  Eden^s 
house,  and  it  did  not  a[^ar  that  it  had  ever  come 
to  his  personal  knowledge,  or  2dly,  as  it  had  been 
given  to  Eden*s  attorney,  by  leaving  it  with  his  (the 
attorney's)  brother,  who  hs^pened  to  be  alone  in  the 

office* 
♦ 

Per  Curiam.  Both  services  cannot  be  good ; 
wherever  there  is  an  attorney  retained,  the  service 
must  be  on  tdm ;  therefore,  the  service  on  Eden  him- 
self was  irregular,  but  the  service  on  the  attorney's 
brother  being  in  his  office,  was  good*  Lansikc, 
Ch«  J.  and  Lewis,  J.  were  of  opinion,  that  the  attor- 
ney in  this  case  being  constituted  only  an  attorney  to 
confess  judgment,  his  authority  expired  with  that  act, 
and  therefore^  he  could  no  longer  be  considered  as 
attorney  in  the  suit,  but  they  both  agreed  that  the 
service  on  Eden  was  well  made. 

E.  Livingston  then,  before  the  counsel  for  the 
Bank  proceeded  in  tlie  argument,   read   tounter 
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aflUavits,  cootradictbg  some  of  the  principal  facte   ^^«^""» 

coDtained  in  the  'affidavits  on  the  part  of  the  ap-  -: 

l^icatioa. 

The  counsel  for  the  Bank  contended,  that  in  thi$ 
transaction  a  fraud  had  been  practised  between  Eden 
and  WdrdeU^  on  the  Bank,  by  entering  up  the  satisfac- 
tion after  notice,  which  must  have  been  done  to  de* 
feat  the  Hen  which  the  judgment  had  ^ven  the  Bank 
upon  Eden^s  real  estate.    They  now,  therefore,  ap> 
peared  before  the  court  for  the  purpose  of  gettmg 
that  entry  of  satisfaction  vacated,  and  strongly  insist- 
ed, 1st.  That  the  entry  of  satisfiiction  was  irregular, 
because  it  was  done  by  the  party  himself,  and  not  by 
his  attorney.    They  said,  that  although  by  statute  a  . 
party  might  possibly  '^  appear,  prosecute,  defend, 
8cc.  in  person,"  yet  diat  after  he  had  once  made  an 
election  to  appear  by  attorney,  he  could  not  be  known 
in  the  suit  in,  person.    2d.  That  notwithstanding  the 
form  of  plea^gs  was  still  preserved,  and  suits  are 
still  instituted  in  the  names  of  obligees,   yet  diat 
courts  of  law  wiH  always  take  notice  of  the  rights  of 
assignees^  and  protect  them  from  injury,  so  that  sub- 
stantial justice  shall  be  done  between  tiie  parties. 
To  show  that  this  had  been  done,  and  to  what  length 
courts  of  law  have  gone,  they  cited  1  Dum.  8c  East^ 
619.  4  id.  340.    *And  to  show  that  the  court  may  in- 
terpose  in  this  summary  way,  and  lay  their  liands  at 
once  on  the  juc^ment,  without  turning  the  applicants 
round  to  a  court  of  chancery,  they  cited  Fin.  Abr. 
tit.  Judgment^  letter  K.  a.  633,  4,  5,  6.    Or  if  there 
should  arise  any  doubts  about  the  facts  alleged,  the 
court  might,  on  this  motion,  direct  an  issue.    1  JFik. 
331.  iSayer^  253.  Barnes^  Notes,  136. 
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Oct  Tenii»      The  Attonuy-QeneivU  aad.B.  Lariagatimy  cootnu 

ri 

.  They  said  that  this  was  a  novel  way  of  bringiog 
up  such  a  question,  and  that  really  neither  of  the 
parties  to  the  wit  were  in  eourt*  But  they  is^ted, 
\i  That  it  was  perfectly  regular  for  the  party  to  enter 
up  the  satisfaction  himself,  and  denied  that  it  was 
either  the  province  or  the  doty  of  the  attorney  to  do  k; 
that  the  very  form  of  his  warrant  shoVed  thisi  for 
being.merety  to  prosecute  and  defend,  the  entering  upr 
satisfaction  of  the  judgment  could  not  be  considered 
as  being  comprised  within  his  powers.  1  Selbn^s 
frae.  14.  Sayefs  JReparts,  217.  2  ff.  Black.  608. 
They  said  that  by  the  practice  of  courts,  warrants  of 
attorney  are  in  force  foe  one  year  and  a  day,  for  the 
9de  puix>Q6e  of  oiaUing  the  attorney  to  sue  out  exe- 
cution. £ac.  Abr.  299.  that  the  general  wwrant  of 
attorney  only  exteiyls  to  judgment  and  execution,, 
and  that  there  ought  to  be  a  special  warrant  made  out 
for  the  purpose  of  authorising  an  attorney  to  enter 
^tisfaction,  which  might  be  made  to  the  attorney 
who  had  conducted  the  suit,  or  to  any  other.  Sir 
Thos*  Raymond^  69.  1  Cromp.  Prac.  378.  Sellon^ 
546.  Imp€y,4X)8.  They  observed,  that  the  doctrine 
contended  for  on  the  other  side,  viz.  that  all  acts*  re- 
lating  to  a  suit  after  it  was  instituted,  must  be  done 
,  by  the  attorney,  could  not  be  true,  inasmuch  as  it 
was  settled  law  that  a  retra^nt  must  be  always  eiUier* 
cd  by  the  party  himself,  and  could  never  be  done  by 
attorney.  2  Sellan,  338*  3  Salk.  245.  8  Mod.  Rep. 
58.  3  Black.  Com.  296. 

As  to  the  second  poiQt  that  courts  of  law  will 
;\Uyays  take  notice  of  the  rights  of  assignees,,  they 
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sttdiius  coxM  only  be  sa6  ntodo,  ivt  tluft  thimes  in  ac-  ^2S*^ 

thn  were  only  assignable  by  way  of  covenant.    They  -. ' 

might,  possibly,  torm  a  considerakion  for  an  assumpsit , 
and  if  so,  the  original  instrument  is  gone,  tfae^  de- 
mand beeomes  a  personal  one,  and  the  action  must 
be  ixought  upon  the  promise ;  if  not,  then  the  plain* 
tiff  must  always  resort  to  a  court  of  equity.     2  Black. 
Imparts,  891.     4  Dum.  8c  Eastj  S4L  640.     They 
faissted  further,  that,  at'any  rate,  this  was  not  the  pro* 
per  method  for  the  plaintiff  to  procure  a  remedy,  by 
vacating  the  judgment  on  motion.    The  law  in  such 
case  would  oblige  a  party  paying  money  after  notice 
to  pay  it  over  again,  and  the  demand,  therefore,  from 
die  time  of  notice  is  purely  a  perscmal  one.     1  Doug- 
loss,  Sas.    6  Dum.  &  East,  361.      Coufts  of  law, 
they  said,  never  vacate  a  judgment  for  fraud,  but  oidy 
for  irregularity,  o€  in  cases  of  legal  disability,  such 
as  of  an  infant,  feme  covert,  or  a  person  under  duress, 
where  the  instrument  is  vcndable.     1  SeUarty  377.—* 
At  common  law  the  remedy  was  by  action  of  deceit, 
and  if  it  happened  subsequent  to  judgment,  by  atuB^ 
fa  querela.  In  case^  of  fraud,  or  other  controverted 
fects,'  an  isstie  is  always  to  be  directed.     Cawp.  727. 
But  if  this  motion  should  succeed  and  an  entry  be 
made,  vacating  the  judgment  on  the  ground  of  frauds 
and,  lAerwardSj  a  jury,  whose  exclusive  province 
it  i^  to  judge  <^  fact,  should  find  the  fact  differently, 
then  the  record  would  be  at  variance  with  itself. —  ^ 
Here,  however,  it  would  be  improper  in  this  court, 
to  direct  an  issue,  for  the  court  of  chancery  is  the 
proper  forum  f(M*that.    Why  cannot  the  plaintiffs 
proceed  by  scire  facias^  on  the  judgment  in  the  name 
of  Wwrdell  against  Eden^  when  the  pleadings  would 
afibrd  an  issue  of  fraud  or  no  fraud,  to  be  tried  by  a 


142  '  CASES  OF  PRACTICE 

Oct.  Term,  jurv  ?  As  to  die  notice  of  die  assignment,  so  mitdi 

1800 

-  relied  on,  they  contended  that  the  furthest  the  court 
could  go  as  to  notice  to  assignees,  would  be  to  put 
them  on  die  same  footing  widi  indorsors  of  biUs  of 
exchange,  and  there  it  was  not  only  necessary  to  ghre 
notice  but  to  add  that  the  indorsor  was  looked  to  ibr 
pigment ;  no  such  thing  was  pretended  here.  They, 
therefore,  insisted,  that  the  applicants  had  failed, 
bodi  on  the  ground  of  substantial  facts,  and  in  the  me* 
thod  taken  to  obtain  relief.  It  was  strenuously  insist- 
ed that  the  remedy  in  such  case  is  by  resorting  to  a 
court  of  chancery. 

Harison  and  Hamilttmy  in  reply,  said,  this  was  the 
only  way  that  the  plaintiflik  had  to  secure  the  proper- 
ty from  being  placed  entirely  beyond  their  reach,  and 
that  although  a  scire  facias  should  be  brought,  as  sug- 
gested on  the  other  side,  yet  that  they  could  have  no 
security  for  satisfaction  of  their  judgment  in  the  event 
of  their  recovering  one.  That  as  to  the  instance  of  a 
rMraxit  which  had  been  cited  as  militating  with  the 
principle  they  contended  for,  it  did  not  apply,  for  the 
attorney  is  to  prosecute  the  suit  for  the  ends  of  obtain- 
ing satisfaction,  but  a  retraocii  is  not  a  prosecution 
for  such  end  ;  it  is  entering  a  bar  to  the  suit  without 
having  received  satisfaction.  That  it  is  important 
that  attomies  should  make  the  entry  of  satisfaction, 
as  it  would  guard  the  court  against  fraud,  for  the 
court  can  always  know  its  own  officers,  but  cannot 
be  supposed  to  know  the  party.  They  denied  the 
position  that  courts  of  law  could  vacate  judgments  for 
irregularity  only,  and  relied  upon  the  case  of  the 
gnare  impe(Kt  cited  from  Finer,  where  a  judgment 
wa$  vacated  on  the  ground  of  fraud ;  not,  they  admi^ 
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ted,  byinoti(w,  but  that,  they  said,  must  d^nd  on  oetTmn, 

the  extrasion  of  that  form  of  practice,  of  late  years*— — 

They  said  that  they  should  not  dissemble,  but  that 
where  the  facta  were  disputed,  there  might  be  some 
doubt  as  to  the  mode^  perhaps  the  directing  of  ah 
issue  might  be  the  most  advisable  method,  but,  in  the 
meantime^  that  the  ju<j^;ment  ought  to  be  considered 
as  remaining  unsatisfied^  yet  not  subject  to  any  new 
liens.  That  as  to  sending  the  plaintiffs  to  a  court  Of 
chancery,  it  was  objecti<Miable,  1.  Because,  although 
a  court  of  chancery  wiU  not  interfere  where  the  party 
has  a  remedy  at  law,  yet  the  converse  of  the  proposi- 
tion is  not  true.  2.  Because^  it  wifl  be  to  turn  a  legdl 
lien,  which  the  plaintiffs  have,  into  a  mere  equitable 
lien.  3.  Because,  if  there  is  a  remedy  at  laW,  chan- 
cery will  refuse  to  relieve.  They,  therefore,  pray- 
ed, that  their  application  might  be  g^nted.  Cur.  ad. 
vult. 

On  the  last  day  of  term,  Benson,  J.  delivered 
the  following  order,  as  the  opinion  of  a  majority  of  the 
court ;  Lansing,  Ch.  J.  and  Lewis,  J.  dissent^ 
iQg* 

^\  On  reading  and  filing  the  affidavit  of  Martin  S. 
^^  fTilkinSy  and  the  papers  thereunto  annexed,  on  the 
^^  part  of  the  President,  Directors  and  Company  of  the 
^^  Bank  of  New-York,  claiming  to  be  assignees  of  the 
^^  judgment  in  this  cause,  and  the  affidavit  of  the 
^*  said  Joseph  Eden,  and  the  papers  thereunto  annex- 
'^  ed  on  the  part  of  the  said  Joseph  Eden : 

*'  Ordered,  That  a  vacatur  of  the  entry  of  satisfac- 
^*  taon  of  the  said  iudement  be  entered  on  the  reccni 
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Oct.  Term,  <'  acul  a  minute  thereof  made  in  the  book  <if  dockets: 
m  «  —  ^^  <^  judgments.  Prcvidedf  that  the  said  Preskkm^ 
^^  Directors  and  Company^  shall  not  cause  a  scire 
^^JaciaSi  or  any  writ  of  execution  to  be  sued,  or  a 
'*  suit  in  debt  to  be  brought  on  the  said  judgment^ 
^'  until  they  shall  have  farther  applied  to  the  court ; 
^^  and  it  b  to  be  understood  also,  that  the  said  Joseph 
^^  Eden  may,  at  any  time  apply  to  the  court  that  the 
^^  entry  of  satisfiu:tion  may  be  deemed  uo  vacated^  or 
'^  that  satisfaction  be  entered  anew  on  the  said  recoisdy 
<<  and  the  court  will,  on  such  future  applications  of 
^^  the  parties,  respectively,  take  such  order  as  shall  be 
^^just:  and  it  is  further  ^ftftrdct  that  the  clerk  erase 
'*  a  copy  of  thb  rule  to  be  annexed  to  the  said  re- 


APRIL  TERlVf,  1803. 


Tawnsend  v.  New-York  Insurance  Company. 

MOTION  for  a  commission  to  examine.  This 
cause  had  been  once  deferred  for  want  of  testimony, 
to  acquire  which  a  commission  had  issued.  The  de- 
fendants afterwards^  but  previous  to  the  last  circuit, 
gave  notice  to  the  plaintiff  that  he  should,  on  affida- 
vits, (the  copies  of  which '  he  annexed)  move  for  a 
commission  to  examine  witnesses,  and  specified  the 
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ttames  of  the  commissicniers.    At  the  time  of  strv-  ^^y  Term'i 

1803 

ing  this  notice,  the  defendants  ofiered  to  stipulate  not  !-^ 

to  delay  the  cause.  The  plaintiff  did  not  assent  to 
join  in  the  commission^  and  in  a  few  dayd  gave  the 
regular  notice  for  trial.  At  the  circuit,  an  application 
Was  made  to  postpone  thie  causey  on  the  usual  affida- 
vit ti[  the  want  of  that  testimony,  to  obtain  which  the 
commission  noticed  was  to  be  sued  out.  The  plain- 
tiff's counsel  objecting,  he  had  till  the  next  day  to 
produce  an  affidavit  of  a  former  delay.  Not  doing 
this,  the  cause  stood  over  of  course; 

h^num  now  mcfved  for  the  commission. 


Udmilian  objected  to  its  being  directed  to  the  com- 
missioners named. 

I 
By  the  court.    The  commissioners  having  been 
named  in  the  notice  of  thfe  motion^  and  the  plaihtitf 
having  neither   joined  nor  objected^  is  now  con« 
eluded^ 

Hamilton  then  argued  against  the  application,  be- 
cause it  was  uncertain  how  long  it  would  tie  up  the 
cause,  and  the  defendants  had  not  entered  into  any 
stipulation. 

Bf/  the  court.  It  is  unnecessary,  for  they  take  the 
commissiiMi  at  their  peril :  let  it  issue« 

Hamilton  hoped  that  it  would  be  on  paying  the 
costs  of  the  circuit. 
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Umy  Tttiq.       The  couTt  ordeied  tfaem,  and  seemed  to  iiufkf  that 

1803.  ^^ 

'n  all  cases  of  delar«  costs  should  follow. 


wtm^ 


ASSUMPSIT  on  a  promissoiy  note.  The  plain- 
ti£&  had  proceeded  under  the  act  of  the  iiegisUitpfe^ 
^and  had  entered  the  demand  of  a  plea  in  the  clerk's 
office,  without  serving  it  on  the  defendant^  who  JiYes 
in  the  ci^  of  Nem-  York.  Judgment  by  default  faav« 
ing  been  obtained, 

Pendktqn  la^ed^  to  set  it  suude  on  an  a£ldavit  stat- 
ing»  that  no  rules  had  been  entered,  either  for  inter- 
locutory judgmenti  or  for  the  derk  to  report  dftuisges 
on  the  note,  offering  at  the  same  timf  to  pay  costfii 
and  put  in  special  bail. 

^iggh  coptra.  The  proceedings  are  r^gi^Iar  to 
the  default :  the  affidavit  states  no  excuse  for  thftt  t 
and  though  the  subsequent  steps  are  not  according  to 
strict  practice,  the  defendant,  being  in  default,  and 
that  deiauh  regularly  entered,  is  not  entitled  to  favour. 
The  utmost^  therefore,  the  court  will  do,  is  to  vallate 
the  proceedings  from  the  default. 

Per  Curiam.  As  the  default  is  not  accounted  for 
by  the  affidavits  it  is  unimpeachedy  and  therefore  must 
stand  :  but  as  the  subsequent  proceedings  are  irpe- 
gular,  they  must  be  set  aside,  with  the  usual  liberty, 
however,  for  the  plainti&  to  perfect  their  judgment 
this  term,  if  they  can. 
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V    Mahhatiafi  Company  y.  Herbert. 

HOPKINS  i]iove4  for  4  rule  to  hriqg<m  a  trial  by 
TCOord. 

Btf  the  court.  Triab  by  record  are  to  be  brougbt; 
on  by  notice,  in  the  same  manner  as  cases  for  ar^i^ 
ment. 

Lhingste»  v.  Dehfieid. 

THIS  cause  had  been  put  off  on  the  us»al  a0idavit 
of  absence  of  a  witiiess»  in  exfiectalion  of  whose  re- 
lum  the  plaintiff  bad  elipukted  to  try  peremptorily : 
on  hfe  not  d<»ng  so,  the  defendant'  had»  on  a  forma? 
4ay9  moved  for  judgment^  as  in  case  of  noosuity  for 
not  prooeedmg  to  trial ;  but  not  socccedingt  and  the 
ewse  not  having  boen  brought  on  aceocding  to  the 
second  stipulation^  the  motion  was  now  repeated*  Oo 
the  part  of  the  pkliotiffy  an  afidavtl  was  read,  stating 
that  the  witness  was  a  seafaring  man,  and  had  never 
been  within  the  stale  of  Ae«r-  lor^  since  die  swt  ccrni- 
menced,  and  that  the  stipulation  to  tiy  was  in  expec- 
tasiniof  htsretum^^ 


1S03. 


Per  Curiam.  The  Witness  having  been  constantly 
out  of  the  state  ever  since  the  suit  was  commenced, 
and  being  a  scafiiring  man,,  some  indolgence  is  duo 
from  his  way  of  life*  The  defiendant^  diereSore,  can 
take  nothing  bj  his  moiio;!^ 
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M»yTengD» 

1803. 


f^ 


BedUqndux.  y.  JFUlett. 

BY  THE  COUJIT.  The  notice  dTa  motion  to  refer 
must  contain  the  names  of  the  referees.  The  court 
never  nominates  them.  But  die  makmg  the  motion 
is  not  confined  to  the  first  day  of  term ;  notice  may 
be  given  afterwards,  on  showing  a  reasonable  cause 
for  the  omission. 

Ei^mund  Seaman  v.  John  Davenport  and  others^ 

tenants  in  possessim. 

IN  partition,  after  service  of  the  petition  and  no- 
tice, Hopkins  moved  fpr  a  rule  to  appear  and  answer, 
llie  court  at  £i^t  thought  this  a  rule  of  course  ;  but 
on  the  counsels  observing,  that  proof  of  service  was 
by  the  act  required  to  be  made  to  the  satisfaction  6S 
the  court,  and  that  the  maimer  <^  the  service  would, 
according  to  the  act,  vary  in  particular  cases,  the  court 
seemed  to  coincide,  but  said  that  the  rule  must  be 
drawn  up  as  the  party  should  be  adv^d. 

John  B.  Church  v.  the  United  Insurance  Company. 

.  THE  plaintiff  had  obtained,  in  last  January  term, 
an  order  of  court  for  the  yerdict  recovered  in  this 
cause  tQ  stand,  and  judgment  to  be  given  accocding- 
ly,  unless  the  defendant  should,  fourteen  days  before 
the  next  "  sittings'^  in  JVeto-Yorky  give  notipc  to  the 
plaintiff  that  a  commission  issued  in  the  suit  had  been 
returned,  in  which  case  there  should  be  a  new 
trial,  and  the  plaintiff  at  liberty  to  amend,  &c.  The 
clerk  had  drawn  up  the  rule  before  the  next  ^^  circuit.^^ 
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The  plaintiff  had  given  immediate  notice  of  the  tais-  Mby  Temi, 
take  to  the  defendant's  attorney,  and  that  he  should  ' 

be  prepared  to  try  the  cause  at  the  sittings*  The  de- 
fendant  not  having  noticed  the  return  of  the  oommis- 
sion. 


Hamilton  moved,  that  the  rule  be  amended  to  ^'  sit- 
tings," and  be  made  absolute  for  judgment. 

Ordered  accordmgly. 


James  Everitty  Surrogate  of  Orange  County ^  ads* 
The  People  of  the  State  of  New-  York^  ex.  reL 
Charles  Beach. 

HOFFMAN  moved  to  enter  a  vacatur  on  a  rule 
for  a  peremptory  mandamus  and  set  aside  the  manda- 
mus which  had  been  issued  on  the  following  facts  : 

*  A  rule  was  obtained  in  July  term,  1802,  that  the 
defendant  show  cause,  by  October  term,  why  a  man- 
damus should  not  issue,  compelling  him  to  proceed 
in  a  cause  then  depending  before  him,  concerning  the 
^vill  of  Thomas  Beach. 

A  return  was  made  to  this  rule,  which,  from  the  de- 
fendant's counsel  being  unavoidably  detained  on  his 
way  to  AHmnyj  was  not  filed  until  the  third  day  of  Oc- 
tober term. 

•  On  the  first  day  of  October  term,  Charles  Beach 
attended,  and  obtained  a  rule  for  the  mandamus  ;  and 
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"^iSr^  on  the  lldrd  day,  on  filk^  the  ictum,  that  nde  waa 
vacated. 


Notice  of  the  vacatur  was  given  to  the  person  who 
had  acted  in  behalf  of  Beach^  and  obtained  the  first 
rule ;  but  Beach  had  previously  left  Albany y  and  the 
mandamus  issued. 

At  the  last  term  Mr.  Coldcn  was  charged  with  the 
business,  to  make  the  proper  application  to  the  court, 
and  to  oppose  a  peremptory  mandamus.  On  Mr. 
Colden^s  way  to  Albany y  he  met  Mr.  Mortony  the  at- 
torney for  Beachy  when  it  was  agreed,  that  all  fur- 
ther proceedings  should  be  stayed  until  the  present 
term.  Mr.  CaUen,  therefore,  did  not  further  attend  to 
the  cause. 

The  relator,  Beachy  attended  at  Albany  at  the  dose 
of  the  term,  employed  other  counsel,  and  obtained  a 
rule  fcNT  a  peremptory  mandamusy  which  has  been  is* 
sued* 

Motion  grapted. 


Abraham  S.  Ballet  v.  Daniel  Cot4on. 

THIS  cause  was  tried  at  the  sittings  after  Januafy 
term  last,  when  the  jury  found  a  verdict  for  the  plain* 
tifi^for  866  dollars  20  cents.  The  defendant  obtain- 
ed a  judge's  ocder  for  a  stay  of  further  [Htxreedings, 
until  the  next  term,  for  the  purpose  of  then  moving 
for  a  new  trial. 

Howes  now  moved,  on  the  part  of  the  plaintiff,  for 
an  order,  that  the  defendant  bring  into  court  the 
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the^sum found  bjr  die  jury^  with CMts of  suit}  ood  un  rmm^ 
that  in  de&ult  thereof,  the  order  to  stay  proceedingsi  ^  /^. 
be  dischaiged.  Thb  application  was  founded  on  an 
affidavit  stating^  ^^  That  wice  this  cause  has  been  at 
issue,  the  special  bail  has  been  declared  bankrupt  and 
discharged  under  the  bankrupt  law  of  the  United 
States.  That,  on  the  trial  of  thb  cause,  a  balance 
was  admitted  by  the  defendant's  counsel  to  be  due  t^ 
the  plaintiff  of  about  500  dollars.  Thati  at  the  sit- 
tings in  November  last,  on  the  application  of  the  de- 
fendant, this  cause  was  put  off  for  that  court,  on  the 
condition  of  payment  of  costs ;  but  that  those  costs, 
although  repeatedly  demanded,  were  not  yet  paid." 
A  further  affirmation  of  the  plaintiff  was  read,  stating 
^'  That  from  the  circumstances  of  the  defendant,  he 
^^  was  in  danger  of  losing  his  said  debt,  unless  the  mo- 
'*  ney  was  brought  into  courts  or  the  rule  to  stay  pro- 
^  ceedings  discharged  ;  but  it  was  acknowledged  a 
<<  copy  had  not  been  served." 

For  the  plaintiff  it  was  said,  that  a  motion  for  a 
new  trial  was  an  application  to  the  equitable  discre«- 
tion  of  the  court,  to  relieve,  fix)m  what,  in  the  opin« 
ion  of  the  party,  was  an  erroneous  or  oppressive  ver- 
dict. That  it  was  a  maxim  of  law,  founded  on  prin- 
ciples of  equal  justice,  '*  that  he  who  seeks  equity, 
"  should  do  equity."  From  the  affidavit,  it  appear* 
ed,  that  the  defendant  had  admitted,  on  the  trial, 
that  the  plaintiff  was  entitled  to  recover  about  500 
dollarsy  which  sum,  entided  him  also  to  full  costs. 
Before,  therefore,  the  court  would  suffer  the  defend- 
ant to  be  heard,  on  a  motion  for  a  new  trial,  they 
would  require  him  to  do,  what  he  acknowledged  to 
be  just.    The  bankruptcy,  and  discharge  of  the  bail. 
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May  Temit  and  the  circumstances  of  the  defendant,  were  addi- 

1803. 

..— .^l-.  tional  reasons  for  reqniring  the  defendant  to  bring  the 
money  into  court,  to  abide  the  event  of  die  suit. 
That,  from  the  great  number  of  cases  now  before 
the  court,  it  was  not  in  the  least  probable,  that  the 
case  to  be  made  in  this  cause,  could  come  on  in  its 
<Mxler,  and  a  decision  be  had  thereon,  in  a  shorter 
time  than  6  or  9  months :  by  which  time,  the  defend- 
ant, from  his  present  circumstances,  would,  doubt- 
less, be  a  bankrupt,  or,  as  his  bail  were  already  bank- 
rupt, he  might  abscond*  Under  such  circumstan- 
ces, delay  was  equally  prejudicial  as  a  denial  of  Jus- 
tice. It  also,  appeared,  that  the  defendant  was  now 
in  contempt,  and  liable  to  an  attachment  for  non- 
payment of  costs,  incurred  on  putting  off  the  trial  of 
this  cause,  at  a  former  sitting.  That  it  was  a  stand- 
ing rule  of  the  mayor's  court  of  the  city  of  New-  York^ 
that,  '^  upon  every  motion  for  a  new  trial,  the  defend- 
**  ant  should,  within  eight  days,  bring  into  court, 
*^  the  sum  recovered  by  the  verdict,  with  costs ;  and 
that,  in  default  thereof,  the  plaintiff  have  leave  to 
proceed."  That,  although  this  court  might  not 
be  disposed  to  go  the  length  to  establish  such  a  rule, 
in  all  caseSi  it  was  believed  the  peculiar  circumstan- 
ces of  this  cause,  were  such,  that  they  would  not  hesi- 
tate to  make  the  order  now  requested ;  or  at  least, 
for  such  sum  as  was  s^dmitted  to  be  due,  with  costs. 

Bogertssid^  the  object  of  the  motion  was  per- 
fectly new  and  unprecedented. 

Per  Curiam.  The  practice  of  the  mayor's  courts 
in  obliging  the  amount  of  the  verdict  to  be  brought 
into  court  on  a  motion  for  a  new  trial,  has  never  been 
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adopted  here.     The  kisolvency  of  the  bail,*  is  cer-  **^y,  J'f™* 
fllinly  not  i  sdracient  ground  to  induce  us  to  make    " 
such  an  order;  and  a  copy  of  the  affirmation,  respect-  If®^*''^' 
ing  the  defendant's  circumstances^  has  never  been  ^*^  f^ 
^rved  on  hirti ;  of  that,  therefore,  we  can  take  no  orfe,  p.  120. 
ilotlct.t    J^^t,  let  it  be  understood,  we  do  not  mean  t  ^ard  idi. 
to  say,  that  had  it  been  otherwise,  we  would  have  or*,  ante,  p. 
granted  the  motion.  q^  ads. 

Rule  refused.      ^^"As 

antC)  p.  lid* 
that  supple- 
mentary affi- 

James  JF.  Gilbert  \\  James  C.  Brazier.  bm  Uiosc  in 

answer,  can- 

PER  CURIAM.  The  question  is,  whether  the  ^,y^^  "" 
sheriff  is  entitled  to  fees  on  levying  a  fine.  The  statute 
Erecting  the  mbde  of  making  the  levy,  declares  it 
^lall  be  done  without  fee  or  reward.  The  fee-bill 
^vcs  a  fee  ;  but  does  not  say  by  whom  it  shall  be 
paid.  We  all  know  how  ft  has  been  :  the  fee  has 
been  charged  by  the  sheriff,  in  his  accounts.  This, 
we  think,  is  the  regular  practice  ;  for  it  cannot  be 
demanded  from  the  person  who  has  had  to  pay  the 
fine. 


X.  aftd  JV.  Vandyck  v.  Fan  Beuren  and  Voshurg. 

PER  CURIAM.  Wherever  a  case  is  made,  with 
liberty  to  turn  it  into  a  special  verdict,  execution 
must  stay,  of  course,  till  the  rtcxt  term  after  the  de- 
cisi<Mi  is  given,  that,  if  cither  party  be  dissatisfied, 
there  m^y  be  time  to  make  up  the  special  verdict. 
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Mur  Ter»» 
1803. 

' —  JacksoHyOn  the  demise  of  John  Jauncey^  v.  Martitm^ 

Cooper  and  James  Styles.    > 

THIS  was  an  action  of  ejectment,  in  wbidi  the: 
defendants  seyered  in  their  appearances,  and  entered 
into  separate  consent-rules.  The  plaintiff^  on  motion* 
obtained  leave  to  amend  by  altering  the  name  of  the^ 
lesscHT  of  the  plaintiff  from  John  to  fTHOam  Jauncey  ; 
but  the  notices  on  which  the  motion  was  founded 
were  entitled  as  above,  against  both  defendants. 

Bevsoti  now  moved  to  set  aside  tiie  proceedings  for 
irregularit}',  contending^  that  as  the  defendants  had 
severed,  the  ordinal  suit  became  divided  into  two 
distinct  causes.  That,  therefore,  there  should  have 
been  two  separate  notices,  each  entitled  against  one 
defendant,  and  served  on  tlie  diflS^rent  attomies  of 
the  defendants.  For  there  was  not  then  any  suit  ia 
existence  such  as  that  in  which  the  notices  purporte4 
to  be  given. 

HopkinSy  for  the  plaintiff,  insisted,  the  notice  was 
perfecdy  regular,  and  likened  it  to  die  case  of  a  suit 
against  two,  where  one  is  oudawed,  yet  the  proceed- 
ings are  entitkd  against  both. 

Per  Curiam.  The  objection  taken  against  the  no* 
tices  and  rules  is,  that  as  the  defendants  appeared  by 
distinct  attomies,  and  entered  into  separate  consent- 
rules^  these  circumstances  required  separate  and  dis- 
tinct proceedings,  and  ought  to  have  been  entered  and 
entitled  as  separate ;  that  is,  that  the  notices  should 
have  been  separate,  addressed  to  each  party,  and  the 


r 
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juks  entered  accordingly*  The  notice  given  to  Fim  uw  Tma* 
Sehaick^  attxxmey  for  Cooper^  is  entitled  against  two :  . , 
and  it  is  on  that  notice  the  application  is  made.  The 
court  are  of  opinion,  that  this  is  the  regular  way  in 
which  the  notice  should  be  entitled,  though  each  par- 
ty should  be  served«  It  does  not  follow,  that  appear- 
ing separately,  and  entering  into  separate  consent- 
rules^  justifies  or  requires  a  different  practice':  for 
pleading  separately  does  not  make  separate  suits. 
The.  notice  must  be  as  the  cause  was  originally  enti- 
tled>  and  a  copy  served  on  all  the  attomies :  for  other- 
wise it  would  imply  a  distinct  issue  in  each  suit. 

Motion  refiised  with  costs  to  the  plaintiff. 

Bell  and  others  v.  Shinelander. 

> 

IN.partition  only  the  notice  and  affidavit  of  service 
is  read>  not  the  petition. 

Jacksorty  ex  dem.  Nicholas  Low  and  others^  v.  James 

Reynolds. 

*  ON  an  affidavit  stating  the  death  of  one  of  the  les- 
sors of  the  jdaintiff,  from  belief^  information,  diligent 
search  and  inquiry, 

SiggSy  on  the  behalf  of  the  defendant,  moved  to 
strike  out  of  the  declaration  one  count  wholly,  and  in 
all  the  others  the  name  of  Drake* 

Hofwelly  contra.  The  application  now  comes  too 
late,  being  after  entering  into  the  consent-rule ;  at  all 
events  the  affidavit  should  state,  that  the  fact  was  un- 
known at  that  time.    In  addition  to  this,  he  men- 
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H%y  Term,  tioued*  tbat  from  the  counter  affidavit  wluak  ht  beid, 
.  it  appeared  the  defendant  had  heretofoK  consented 

to  give  up  posteasion,  having  failed  to  try  according 
to  stipulation* 

JW  Curiam.  The  motion  must  be  granted^  it 
has  been  before  decided,  that  a  defendant  may  thus 
come  19  and  move,  on  the  death  of  a  party  befoie  the 
commencement  of  the  suit^  As  to  the  objection  th^ 
the  application  is  out  of  seaison,  the  answer  is,  that  it 
is  never  out  of  season  when  on  the  ground  of  an  ori- 
*  See  Bitz  ginal  irregularity  in  the  plaintiff  lumself.*    Tbere- 

0M^r^"'^^t  ^^^^y  ^^  ^^^  coming,  in  earlier  cannot  be  .urged.  The 
P'  ^P^-  affidavit  furnishes  such  evidence  of  the  facts  as  are 
prima  Jade  sufficient ;  and  if  not  tru^a  ought  to  have 
been  denied  by  the  plaintiff,  especially  as  it  is  in  his 
power :  for  the  attorney  of  tl|e  lessen*  Vtfy$  Day  cer>* 
tainly  must,  know  if  his  client  is  alivef 

fffnveU  hoped  the  costs  wQuld  n^  be  allowed. 

Per  Curiam-    It  does  not  necessarily  follow  that 

m  _ 

^he  attorney  of  the  plaintiff  must  know  of  the, death 
of  one  of  the  lessors.  He  i^ay  have  ei^miped  iiMQ 
the  title  on  behalf  of  on^  person  acting  for  others 
equally  interested,  and  seeing  a  number  of  names  ne- 
cessar}'  to  be  made  partiesi  he  may  th^nk  them  aU  ia 
existence,  and  tlie  affidavit  of  the  defendant  be  the 
first  notice  of  t^le  death  of  any  one;  entitled^  The 
costs  ought  to  be  paid  if  the  fact  was  known  sooner : 
and  the  application  for  the  object  of  this  motion  ought 
to  be  made  as  soon  as  the  right  to  appl^  was  discover- 
ed. The  court,  however,  reserved  the  consideration 
of  costs  till  the  next^day,  when  they  denied  themj 


Vw 


IN  THE  SUFRBME  COURT.  157 

aajriDg  the  plaintiff  was  irregular  from  the  beginning ;  Mtv  Tem, 

and  tbcMgh  he  might  hot  have  been  in  fault,  there  is  ! — 

no  reason  for  allowing  him  codts,  when  it  is  to  have 
his  proceedings  rectified,  that  the  defendant  comes 
before  the  court. 


Sheffield  v.  Watson. 

HOPKINS,  for  the  defendant,  moved  for  judg- 
ment as  in  case  of  nonsuit,  for  not  going  to  trial. 

fToodSf  contra.  The  cause  was  called  on,  but  as 
there  were  other  causes  on  the  day  calendar,  one  of 
which  actually  occupied  the  court  the  whole  day,  the 
plaintiff  ^s  attorney  not  being  quite  ready,  thought  he 
should  be  entitled  to  bring  it  on  the  next  day,  the  day 
calendar  not  being  gone  through ;  but  found  he  was 
put  down  to  the  bottom  of  the  calendar  for  the  cir- 
cuit ^  This,  therefore,  is  a  plain  mistake  of  the  rules 
of  practice,  which  ought  not  to  injure  the  plaintiff. 

JIopkh9S.  The  plaintiff  clearly  was  not  ready; 
theiefoi;e  equally  in-fault,  whether  the  rule  was  as  he 
UM^ned)  or  not* 

Radcliff,  J. '  Acting  under  that  belief^  he  didnot 
prepare  himself. 

Hopkins  hoped  the  plaintiff  would  be  ordered  to 
stipulate  and  pay  costs.  ^ 

Per  Curiam.  The  excuse  is  certainly  not  sufficient 
to  exonerate  from  costs.  If  admitted  in  one  case,  it 
must  be  in  all ;  and  however  the  good  faith  of  the 
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Hay  TefiB,  plaintiff's  conduct*  and  our  iDelief  cf  it|  may  deny 
.  the  judgment  moved  for,  to  refuse  costs  would  do 

away  the  effect  of  the  rule.      The  pkintiff  must 
stipulate. 


Clarkicn  v.  Gifford. 

HARRISON  moved,  on  the  usual  affidavit,  to 
change  the  venue. 

Evertson.  This  action  is  founded  jon  a  specialty : 
in  suits  of  this  sort,  the  court  does  not  change  the 
venue. 

Hartsofty  in  reply.  The  action  is  on  a  covenant  rf 
seisin,  affecting,  or,  as  the  technical  phrase  is,  savour- 
ing of  the  realty« 

Moti(Hi  granted. 


I         . 


Fallmer  v.  Steele  and  another. 

HOPKINS  moved  to  amend  a  count  in  the  decla- 
ration, in  conformity  to  the  original  writ,  (a  certified 
copy  of  which  he  produced)  by  striking  out  the  words 
"  town  of  Herkmer^^  and  inserting  the  "  town  of 
"  German  Flatu:^ 

Ordered. 


Maria  Remsen^  administratrix^  v.  Joshua  Isaacs. 

MULLIGAN  moved  to  set  aside  a  report  of  refe- 
rees  for  irregularity  ami  on  merits. 
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Woodi,  contra.     In  King  v.  Hughesy  it  was  deter-  May  Term, 

mined,  tliat  if  a  motion  be  made  as  non-enumerated i — 

for  irregularity,  the  ground  of  merits  must  be  aban- 
doned, though  on  the  merits  the  irregularity  may  be 
insisted  on. 


Per  Cvrkan.  The  rule  is  according  to  the  deci- 
sum  cited.  The  application  must  be  for  irregularity 
irnfy  to  bring  it  on  as  a.  non-enumerated  motion.  If 
merits  are  united,  it  becomes  emimerated. 

Hun  and  others  v.  Bowne. 

COLDEN.  forthe  plaintiffs,  moved  for  leave  to 
amend  the  case  made  by  the  defendant.  From  the 
affidavit  of  the  attorney  for  the  plaintiffs,  it  appeared, 
that  the  defendant's  attorney  had  agreed  to  give  the 
plaintiff's  attorney  till  the  21st  January  last,  to  settle 
his  amendments  before  a  judge  at  Albany ^  the  cause 
haying  been  tried  in  New^York:  that  by  some  acci- 
dent the  amendments  proposed  by  the  plaintiffs  to  the 
caae  oiade  on  the  part  crf'the  defendant,  did  not  come 
to  the  hands  of*  the  couosel  wfa6  was  employed  to  at- 
tend to  the  business  there,  until  the  22d  January : 
and  further,  that  the  case  made  by  the  defendant,  did 
not  set  forth  the  merits  of  the  cause,  as  they  appeared 
(xi  the  trial. 

Hiajffinan^  amicus.  In  Duff  v*  Fan  Zandty  on  a 
suggestion,  that  the  case  made,  did  not  contain  a 
true  statement  of  facts,  the  couVt  granted  a  new  trial 
after  argumitmc  and  decision. 

JBoydy  contra, .  stated  some  circumstances  of  strict 
and  unaccommodating  conduct  in  the  plaintiff's  at- 
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May  TeriDt  tornev,  which  had  dccurred  previous  to  the  agfte* 

1J-  ment  mentioned  in  the  affidavit,  read  by  CMfrn,  and 

some  declarations  of  the  plaintiff's  attorney,  llmt  he 
would  hold  the  defendant  to  strict  practiee* 

Per  Curiam.  We  cannot  travel  back  farther  than 
the  agreement  stated.  It  appears*  thai  the  defirad- 
ant  had  given  the  plaintiff  a  time,  idiich,  finom  accU 
dent,  he  could  not  keep  :  die  amendmeiits  were  sent 
with  due  speed,  and  so,  that  they  might  iiave  aniv<- 
ed  at  Albany  in  season,  if  nothing  had  happened  to 
prevent  it.  We  cannot  let  die  plaintiff  suflfer  by  cir* 
cumstances,  which  he  could  not  controul*  The  vqr* 
diet  b  in  the  hands  of  the  plaintiff*  and  the  defendant 
cannot  be  injured  by  a  sbokt  delay. 


Anonymous. 

BY  THE  COURT.  AU  causes  latended  for  aigti- 
ment,  must  be  duly  noticed  before  term*  to  the  deik, 
that  he  may  enter  them,  on  the  calendar*  If  not  so 
noticed,  they  must  go  to  the  fioot  of  the  calendar, 
without  regard  to  the  date  of  their  issues. 

John  Balsey  v.  James  and  Samuel  fFatson. 

THIS  was  a  motion  for  a  new  trial,  on  an  alBdavit 
of  a  discovery  of  new  and  material  evidence.  The 
points  and  scibatance^  dre  so  well,  and  accurately  con- 
densed in  the  decision  of  the  oourt,  that  it  is  unne- 
cessary to  do  more  than  state  the  judgment. 

Per  Curiam.  This  is  a  motion  for  a  new  trial,  and 
comes  before  os,  on  the  ground  of  a  dtseovery  of 
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tnateiial  teddmony^  since 'tbe  trial  of  the  catis^.^^-  Mity  Tem^ 
To  see  this,  and  judge  wbedier  it  be  materifd  or  not,  '  ■^ 

ic  will  be  necessary  to  6tate  the  former  testimony  and 
nature  of' the  suit. 

It  is  assilmpsit  byM^^Hy^  tkie  ^kuatiflf^  v.  Jame^  and 
Samuel  If^atson,  iht  defendants^  as  oiVners  of  the 
ship  Chesapeake^  founded  on  st  neglect  in  not  taking 
on  board  some  tobaceot  according  to  contract.  Tl^ 
witness,  Heyety  who  appears  to  luive  acted  as  agent 
for  the  phintifT,  states  what  the  contract  was^  and  the 
time  at  Which  it  was  to  be  on  board.  This  secernent 
appears  to  have  been  made  on  a  Friday.  The  wit« 
ness  inquired  of  the  defendant,  James  fFatsoH^  when 
the  tobacco  should  be  sent  down  to  the  vessel.  The 
answer  was,  send  it  down  as  quick  as  possible  :  in 
consequence  of  which,  it  was  sent  the  very  next  dnyi 
From  three  witnesses  it  is  shown,  that  the  principal 
part  of  the  tobacco  was  on  the  dock  by  eleven  oUAock 
in  the  forenoon,  and^  that  the  whde  was  ready  to  be 
put  on  board  fay  diree.  These  facts,  then,  are  es- 
tabHtfiedby  three  Witnesses*  The  captun  swears, 
Aatj  after  4  cm"6  hogsheads  had  been  brought,  he 
xequested  the  cartmen  not  to  bring  any  more,  as  there 
were  appearances  oif  a  storm.  This  the  principal 
cartman  has,  in  effect,  denied ;  for  he  says,  he  was  de-^ 
sired  by  those:  on  board  the  ship,  or  the  captain,  to 
bear  a  hand ;  and  that  he  got  all  the  tobacco  down  by 
dinnertime.  Here  the  testimony  is  contradictory.. 
We  are  to  judge  then,  ,if  the  material  evidence,  as  it 
is  termed,  that  has  been  discovered  since  the  trial, 
be  really  tcsthnony  of  materiality.  There  is  one  per- 
son who  swears,  as  to  the  directions  given  by  the 
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-.T^-^  captain.  TkeooHrta.eofo|»k»,tttakthis»iii« 
m,  nuiterial,  saastowarramgTMliiigaiievtrUI.  This, 
in  twapttkHa  of  view :  The  testimMy  fj^oes^^oiily  ^ 
impeach  the  credit  of  what  has  been  sirarn^  and;  not 
to  estabhah  any  new  fact.  It  is  merely  contradicting 
Ulimf  V  eicidepoe*  In  thajb  foifit  of  view^  it  is  niQt  qtia* 
tfiia}:  npr  wn  it  be  SQ  iStt  aoott^Ty  iveteas.iiie  4«fe9^ 
ants  can  go  further.  Thci]feiqelif»infKt9ibi»f%doimi 
(h&tobai^o».wii3ioacan9ian..  Tbi(»^  nM  suficienii 
m  ff^i^iim  dkecMA  ift  tobi^  se^t  an  won  «  poswjbk. 
It  ovgh^  ta  have  I^ecft  to  ^  owier  of  the  tobacool 
cur  t^lNtve  shQwn».  th^t  ihe  request  wasbrougglil  ho9^ 
to  the  l^nowMj^  (^  Ihe  plw^tiff :  that  k  wasmad^ 
ta  a  eai^MlMW,  is^  ««l  wftpiieiM;.  The  ikfendam^S;^* 
dftvit  sti4;^>ivr<^  odipr  watwsse«  wi^  are  in^twiik) 
hiitc  dMa.Bot  say  t^  vA^%  fia^  tfasy  wpohi  testify  ; 
we  cwfiQty  therefore,  judge,  whether  they  are  «Mh 
tenalornot.  Blackmcr^  it  is  steled,  will  testify,  thut 
the. tobaceo  was  not  iMrked  tUl  Momhy*  Tlus  wiU 
wiy  go  to  JB^ach  the  credit  d  the  teattiMoy ;  for» 
thffee  wi|a<ases  sweac^  to  the  JKst  of  the  madLing  he* 
ing;  befom  oneo'dockt  oaiSSsterdby*.  Thecaptais 
hinvMl^  does,  not  |icetrad,  Uiat  the  -reaaoa  lor  ntt 
taking  it  on  board,  was  the  h(^;sheads  not  bring 
marked^  but  ooly^  that  he  had  not  time*  I^e  does 
not  pretend  it  was.not  ready  to.t)e  taken,  on  boaid.   . 

New  tnaL  refiised* 


Huguetf  Ass^nee  of  the  Sheriffs  v.  Jumei 

Htdlet. 

THIS  was  a  motion  in  an  actipn  on  a  bail-bond  to 
spt  aside  the  proQeedingS4uid  executioa  sued  out.  It 
appeared  that  soon  after  thebail-bond  was  prosecuted, 


mmm 
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Ike  attomiafor  both  parties  had  entered  iiito  ah  agrtee-  &fay  tot«» 
mmXj  in  the  nature  of  a  rule,  to  stay  proceedings  in  the 
baU-bondsuit  oft  the  usuid  terms.  Tliat  the  defend*' 
att'had  aooordingly  tied  special  bail  in  the  origiMd 
autt,  and  had  ^ven  the  regular  notice,  but  had  not 
paid  the  co^ts  of  thb  suit,  as  by  the  terms  of  the  rule 
ke.  waa  bound  to  do.  The  plaintiff,  on  special  bail 
bdifg  entered,  went  on  in  the  original  suit^  and  in  Jk* 
fyf  one  tiiousand  eight  huiMbed  and  two,  obtained  fi- 
nal judgBient,  on  which  execution  was  issued,  and 
thereupon  satisfaction  obtained*  After  this  the  plain* 
tiff  went  on  with  this  suit,  entered  a  default,  and  in 
JdimMf^  last  obtfcdned  filial  judgmeati  and  issued  an 
OLeciktioQt  on  whifch  the  sheriff>  by  diteetaoh  of  the 
I^Aiatiff 'a  attorney*  levied  the  coats  oBly^  but  still  had 
theaa  M  hb  hatads.  The  defendant  in  the  last  vaca« 
tion  obtained  an  order  of  his  honour,  ludge  Sadc^fi\ 
to  stay  all  proceedings. 

■ 

The  ippiiiation  now  was^  that  the  sheriff  restore  to 
^  defendant  so  much  of  the  money  in^his  hands  as 
exceeds  the  costa  ifHach  were  due  on  the  bail-bond 
auk  wImi  the  role  to  slay  ^ooeedings  was  entered 
into. 

The  Couftse)  for  the  defendant  produced  an  affida- 
vit, by  whith  it  appeared,  that  the  attorney  for  the 
plaintiff  had  frequently  giVen  the  attorney  for  the  de- 
fendant reibal  notice  that  lie  was  proceeditig  with  th^ 
bail-bond  suit.  But  it  did  not  appear  that  any  bill  of 
costs  had  been  presented,  or  any  demand  of  a  bill  of 
costs  made  on  the  one  side,  or  of  thfe  costs  on  the 
«ther. 
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May  Term*       C(Men^  for  the  defendant,  contendod^.thatspedil 

^■i,  .  ■■  ■    bail  being  filed  under  the  rule,  ivith  an  intent  to  stajr 

the  proceedings  on  the  bail-bondf  the  plaintiff  could 

not  accept  it  or  avail  himself  of  il,  iin)i^a  it  wts  to 

have  t^at  operation, 

% 

■ 

That  the  i^aintiff  could  not  proceed  with  both 
suits ':  at  most  he  had  but  an  option  to  proceed  with 
either,  but  having  elected  to  pursue  the  original  suit, 
he  thereby  j^^chid^d  himself  from  gw^  on  with  thd 

other, 

•        ( 

4 

That  after  the  defendant  had  filed  special  Ml  tho 
plaintiff  might  have  gone  on  with  his  original  suit,* 
and  the  court  would  [H-obably  have  compelled  him,  hf 
attachment,  to  pay  the  costs  in  thai  on  the  bail*bandt 
up  to  that  time. . 

That  there  was  no  precedent  for  thb  douUe  pro«- 
ceeding,  whidx  was  a  alrongevidence  that  itooukl  not 
ber%ht* 

^tuffvesan^  OQSktnu  It  was  the  duty  of  the  defend* 
ant  to  have  paid  the  costs  on  the  baiUbond,  when  he 
gave  notice  of  special  bail.    The  plaintiff  had  no 

9 

Other  ppssible  re^iedy  for  l^isFcrats  than  the  mode  he 
has  adppted,  and  ^s  the  defe|idant'«  irregular  conduct 
has  compelled  the  [daintiff  to  proceed,  the  whole  costs 
are  due  froip  the  defendant,  and  are  nothing  more 
than  the  result  pf  his  own  irregularity  and  obstinacy^ 

Per  Curiam.  This  is  a  moti(»i  to  set  usi/ifi  pro- 
ceedings on  the  bail-bond  on  the  facts  stated  by  the 
affidavit.     The  suit  was  commenced  in  January, 


i 


I 
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18Q3,  T«tiirnafole  in  AprU.  Afterwards,  in  May,  the  ^\^' 
action  on  the  bail-bond  was  brought.  Shortly  after,  ■  ■-■  '  ^ 
the  fdaintiff's  attorney  received  notice  of  bail  in  the 
original  action  and  then  delivered  a  declaration.  He 
went  cm  to  judgment,  and  proceeded  on  the  bail-  bond 
to  recover  coats.  .  The  plaintiff's  attorney  stsltes  that 
he  called  on  the  attorney  of  the  defendant,  and  request- 
ed him  to  p^  the  costs  on  the  bail-bond,  which  he 
did  not  do,  though  no  regular  bail  had  been  put  in. 
On  this,  pfoceeriings  were  ccmtinued  in  the  bail-bond 
suit  to  judgment,  on  which  an  execution  has  issued 
for  the  costs.  The  application  is  to  set  aside  the  pro- 
ceedings and  execution  in  the  bail-bond  suit.  It  is 
establiriied,  with  respect  to  tendering  costs  on  a  rule 
to  ikxf  proceedings  on  the  bul-bond,  that  it  is  the  de- 
feadant's  duty,  whan  die  rule  is  obtained,  to  plead 
and  tender  costs.*  There  was  no  rule  to  stay  pro-  •  Cammh 
.ceedings :  but  an  equivocal  agreement  in  the  place  d[  ShT^c^S^'  ^ 
that  rule,  and  should  receive  the  same  construction*  ^*  ^^^  ^ ' 
It  was  .the  duty  of  the  attorney  of  the  defendant  to 
plead  and*  pay  costs.  This  would  have  been.mt)ered 
|iad  he  not  poceeded  in  the  original  suit :  but  when 
be  did  that,  it  was  a  waiver  of  his  proceedings  aa  the 
bail-bond,  and  a  waiver  of  the  right  to  a  plea  from  the 
opposite  side.  The  proceedings  must  be  set  aside  on 
payment  of  costs  up  to  the  time  when  special  ball  was 
entered  and  notice  of  that  bail  given.f 


fFi  P.  Fan  Mess  v.  George  Gardiner. 

THE  last  proclamation  of  a  fine  had  been  omitted ; 
it  ought  regulariy  to  have  been  made  last  term ;  the 
application  now  wasj  to  have  it  made  nunc  pro  tunc^ 
{^d  Hidorsedl  as  of  the  last  term. 


|SeeCrwv 
sds*  Camp* 

115. 
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M»y  Term,       Per  Curiam.     We  «ce  no  objection  to  it  at  pft^ 
«  I  sent.  ^ 

Ruk  acoordin^y. 


A*  McGregor  v,  C.  JLavelancL 

The  same  v.  John  B.  Amet. 

Titesamey.  The  same. 

THIS  was  a  question  of  practice^  submitted  to  tbt 
decision  of  the  court  on  the  following^tatenxnt : 

The  above  suits  were  brought  on  notes  exceeding 
two  hundred  and  fifty  doUars  each ;  afterwards  a  suM ' 
of  money  was  paid,  and  security  given  by  L&velandi 
the  indorsor,  by  which  the  amount  was  reduced  bel- 
low 250  dollars :  eognavks  were  then  given  for  the  re-, 
sidue  by  each  defendant  It  was  understood  at  the 
time,  by  the  defendant's  attorney,  that  the  judgments 
should  carry  supren^  court  costs*  Qtitfy.  May  not 
the  clerk  tax  them  accoidingly  ? 

Per  Curiam.  No :  the  plaintiff  should  have  taken 
his  eognmit  and  entered  his  judgment  for  a  sum  abovt 
250  dollars,  to  entitle  to  supreme  court  costs ;  they 
cannot  otherwise  be  allowed* 

James  and  Samuel  Watson  v.  Frederick  Depey* 

ster  £sf  Co. 

•THIS  and  three  other  suits  were  commenced, 
against  the  above  defendants  and  several  others,  on  a 
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pdicy  of  insurance  on  the  brig  Defianccy  and  a  con-  ***?  Ja^™* 
9olidation  rule  signed  and  entered.     About  a  year  > 

afterwards  the  defendants,  in  the  above  suit,  compro* 
mbed  with  the  piainti&»  who  cancelled  the  policy  as 
to  them ;  of  this  the  defendants'  attorney  had  no  in* 
faraiation,  mr  was  there  any  rule  to  discontinue,  or 
other  rule  entered,  and  the  other  suits  proceeded* 
The  principal  cause  went  on  to  trial,  and  the  jury  found 
a  verdict  f<x*  the  defendant,  which  was  acquiesced  in. 
The  defeftdants*  attorney  thereupon^  entered  rules  for 
judgment. as  in  case  of  nonsuit  in  all  the  causes,  pur- 
suit to  the  consolidation  rule,  and  t)ie  costs  were 
taxed  and  judgment  rolls  ready  to  be  signed.  It  was 
now  submitted  to  the  court  on  these  facts,  to  decide 
whether  the  rules  for  judgment,  and  the  judgment  for 
costs  as  in  case  of  nonsuit,  were  regular  or  not ;  or,  . 
wheth^  they  ought  to  be  set  aside.  N.  B.  At  the 
time  of  compromise  nothing  was  said  about  costs. 

Hoffman^  as  amicus  curia,  informed  the  bench, 
that  in  WaJlace  v.  LockweU,  it  had  been  decided,  that 
if  a  party  compromised  without  the  knowledge  of 
his  attorney,  and  the  plaintiff  went  on,  each  paid  hb 
owu  costs. 

Per  Curiam.  In  every  suit  each  party  is  supposed 
to  advance  as  his  suit  proceeds.  If  each  has  paid  / 
costs  and  then  they  compromise,  die  suit  is  settled ; 
for  the  transaction  imports  no  further  proceeding  b 
to  be.  had ;  nothing  more  than  a  simple  discontinue 
ance  to  enter  on  record,  and  nothing  being  said  about 
costs,  each  must  pay  his  own.  The  parties  ought 
to  have  ioibrmed  their  attonues  there  wiis  a  com- 
promise. 


r 
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May   Term) 
1803. 

.    .     I  Hudson  V.  Henry. 

MR.  HENRY  moved  for  judgment  of  nonsuit 
against  the  plaintiff  for  not  proceeding  to  trial.  No« 
tjce  of  the  motion  had  been  aent  to  the -adverse  attorw 
ney  by  the  mail. 

» 
'  Per  Curiam.  This  notice  is  insufficient.  A  let* 
ter  may  miscarry ;  .ot  the  attorney  may  be  absent 
*  when  the  mail  arrives,  or  not  immediately  inquire  for 
letters,  though  an  affidavit  of  a  plea  sent  by  the  n^ail 
might  save  a  default.  Let  the  defendant  take  nothing 
*swc<i&{>  by  his  motion.* 

another   ads. 
Stagordt 


te,  p.  iia 

f^daei^'  .  Manhattan  Company  v.  Smithy  in  custody. 


te,  p.  135. 


THIS  case  was  brought  up  from  the  mayor's  court. 
The  application  was  to  prevent  the  discharge  of 
the  defendant  on  account  of  the  plaintiffs'  not  pro* 
ceeding  to  execution  in  due  time,  according  to  the  act 
for  the  relief  of  debtors  with  respect  to  the  imprison- 
ment of  their  persons;  the  counsel  for  the  plaintiff  relied 
on  Brantingham^s  case,  ante^  p.  48.  The  court,  with- 
out hearing  any  argument  for  the  defendant,  said  the 
authority  cited  was  conclusive. 


• »  • 


LiviifcsTON,  J.  acquiesced  because  it  had  been 
so  decided,'but  confessed  he  did  not  believe  the  legis- 
lature  intended  the  construction  put  upon'  the '  act  by 
the  court,  should  ever  be  given  to  it.  The  rigour  of 
the  practice  was,  in  his  opinion,  enough  to  condemn 
iU  for  he  thought  the  neglect  in  the  plaintiff  ought  to 
accrue  to  the  advantage  of  the  prisoner. 
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May  Term, 
1803. 

Steele  and  ux.  ads«  Tenant  ■■ 


Steeky  and  Fuller^  his  bail,  ads.  Tenant ^  Assignee  of 

the  Sheriff  of  fFashmgton. 

THE  original  suit  was  trespass  quare  clausum  fre* 
git  J  in  which  Steele  and  his  wife  had  been  held  to  bail 
under  the  statute  ;*  after  the  return  of  the  writ  thcF  •sisUftrd^ 
plaintiff  obtained  an  assignment  of  the  bail-bond  on  ,.  3. '  ^' 
which  he  issued  the  usual  process,  filed  hia  deolara* 
tion  on  the  first  of  October,  1 602,  and  entered  a  de<» 
fault  the  11th  of  Nevemben  on  the  17th  the  partner 
of  the  plaintifi^'s  attwney  received,  when  in  his  office^ 
notice  of  the  retainer  of  an  attorney  on  behalf  of  the 
defendants  in  the  bail*bond  suit,  but  no  information 
was  then  given  of  any  default  having  been  entered. 
In  January  following  final  judgment  was  signed*  On 
the  eighth  of  March,  1803,  the  attorney  for  the  de- 
fendants, in  the  bail-bond  suit,  was  served  with  a  no- 
tice  of  executing  a  writ  of  inquiry f  in  the  original  ttTndert.i6L 
suit ;  a  declaration  also  in  the  same  suit  was  then  de-  dist  Marchg 
ttvered,  which  the  plaintiff's  attorney  swore  was 
merely  to  apprize  the  defendant  of  the  nature  of  the 
demand ;  but  the  attorney  of  the  defendant  swore  it 
was  served  absolutely,  not  on  any  condition,  and  that 
he  did  not  know  of  the  entry  of  the  default  in  the 
bail-bond  suit,  or  that  any  declaration  had  been  filed ; 
Aat  acting  under  diat  impression  he  did  not  attend 
the  execution  of  the  writ  of  inquiry,  or  apply  to  the 
court  last  term*  On  these  facts  the  defendant  now 
moved,  that  the  default  and  interlocutory^  judgment 
in  the  original  action,  and  all  the  proceedings  in  the 
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Maf  Tern,  bail-bond  suit,  be  set  aside,  and  the  defendants,  in  the 
■  original  causd,  let  in  to  plead« 

Ptr  Curiam.  The  court  are  of  opinion  iSbt  defesidU 
ant's  attorney  was  in  default.  He  ought  to  have  seen 
that  the  proceedings  in  the  suit  on  the  bail-bond  were 
regular.  He  should  have  called  after  the  default  and 
tendered  costs.  We  do  not  say,  that  the  not  disclos- 
ing the  entry  of  the  default  m  the  suit  agakist  the  baii 
amounts  to  a  surprise,  but  it  would  have  been  rather 
more  candid  to  have  mentimied  that  circumstance. 
Let  the  judgment  on  tbe  baiUbond  stand  as  security, 
ahd  the  costs  on  that  remain  also.  The  default  and 
subsequent  proceedings  in  the  original  suit  to  be  set 
aside  on  payment  of  the  costs  of  entering  the  judg-^ 
ment  under  the  statute,  and  executing  the  writ  of  in** 
quiry.  The  defendant  to  plead  m^onfer  to  tbe  de* 
daration  filed,  take  sAiort  notice  of  trial,  and  pay  the 
costs  of  this  a]^licaitioh. 

•  •  • 

Living  sroN,  J.  I  think  the  costs  on  tiie  baS4><Hid 
ought  to  be  paid. 

WUUam  Lowry  v.  Andrew  Lawrence. 

ON  demurrer.  The  mehidrandum  wais  of  anotlier 
term. 

* 

Be  it  rememberedy  that  heretofore,  to  \Hft,  on  the 
third  Tuesday  of  July^  m  July  term,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  one,  Sec.  came 
fnUiam  Latvry,  and  brought  into  the  said  court  then 
there  his  certain  bfll,  &c. 
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_  * 

The  declaration  was  on  a  bill  of  exchanKe«  made  ^"yJT^™* 

^  1803. 


in  1797,  presented  for  accejptance  on  the  first  of  Octo-  . 
bef:^  1801,  and  refusedi  of  which  notice  to  the  defend- 
.ant,  who,  on  the  11th  of  October  promised. 

To  this  the  defendant  demurredt  and  showed  for 
cause*  that  although  the  said  declaration  is  entitled  of 
the  term  of  July,  in  the  year  of  our  Lord  one  thou* 
afqid  eig^t  hundred  and  one,  yet  the  said  several  pro- 
mises and  undertakings  in  the  said  declaration  men- 
tioned,  are  therein  stated  to  have  been  made  on  the 
eleventh  day  of  October,  in  the  year  last  aforesaid^ 
which  is  subsequent  to  the  time  of  the  exhibiting  the 
declaration  of  the  said  William  against  the  said  An- 
drew,  and  for  that  it  appears*  by  the  said  declaration, 
that  the  pretended  causes  of  action  therein  specified 
had  not,  nor  had  either  of  them  accrued  to  the  said 
fFil&am  at  the  time  of  the  exhibiting  his  said  bill  in 
madher  aforesaid.  The  defendant  insisted,  that  by 
the  pracitice  gf  this  court,  the  suing  out  the  writ  was 
the  conunencement  of  the  action ;  and  if  so,  the  de- 
claration showed  on  the  face  of  it,  no  cause  of  action 
when  the  suit  was  commenced. 

< 

Ogden,  for  the  plaintiff.  It  is  contended  on  the 
part  of  the  plaintiff  that  nothing  appears  on  this  re- 
c<lrd  to  warrant  a  judgment  for  the  defendant. 

By  the  course  of  the  court  the  filing  of  the  bill  is  2  Bmr.  950. 
the  commencement  of  the  action  in  a  legal  sense.        y^snl^h.  see 

Lord  Matu* 
fald**    opin- 

Thg  latitatis ccmsidered only  as  process.  '^'  ^^- 
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May  Terai,       The  aiction  b  not  deemed  to  be  commenced  until 

: — '. the  bill  is  filed,  though  the  real  time  of  suing  out  the 

jwv.^-  ^^'^^^  is  allowed  to  be  shown,  where  it  becomes  ma- 
"^'  terial ;  as  to  prevent  the  running  of  the  statute  of  li- 

mitations, &c.     If  such  a  neces^tu  existed  in  this 
case    he  actual  time  of  suing  out  the  final  process 
might  have  been  shown  by  plea.    But  where  it  does 
not  exist  the  fiction  of  law  will  be  preserved,  and  es- 
pecially  so  when  it  is  in  fbrtherance  of  justice.     On 
this  occasion,  the  true  question  therefore  is,  when,  in 
•    a  legal  or  technical  sense,  was  this  action  commen- 
1  Comyn'f      ccd  ?     This  can  only  be  ascertained  by  showing  the 
^fnS    time  of  Jiling  the  biU.    The  time  of  filing  the  bill 
^-  may  be  examined  into  to  show  the  time  of  commen- 

dng  the  action.  It  ought  to  have  been  shown  by 
pleading  in  this  case.  Not  being  shown,  the  court 
are  at  liberty  to  presume  that  it  was  after  the  cause  of 
action  accrued.  The  caption  of  the  declaration  is 
matter  of  fiction,  and  not  conclu^ve  upon  either  party. 
If  it  be  conclusive,  all  actions  by  ImII  of  privilege ;  ac- 
ticMis  against  attornies  of  the  court ;  actions  against 
absent  or  absconding  d.ebtors,  giving  security  to  ap* 
pear  to  any  declaration  which  may  be  filed  by  the  pe- 
titioning creditor,  would  be  defeated  in  all  cases  in 
which  the  cause  of  action  accrued,  during  the  vaca- 
tion in  which  the  declaration  is  filed.  Because,  in  all 
these  cases,  the  declaration  is  entitled  of  the  preceding 
term,  and  must  necessarily  be  stated  in  the  memoran- 
dum to  have  been  brought  into  court  of/that  term. — 
This  doctrine  involves  no  hardship  upon  the  defend- 
ant ;  because,  if  in  the  first  instance  process  be  issu- 
ed before  the  cause  of  action  accrued,  a  judge  will 
discharge  on  common  bail.  So  if  the  bill  filed  before 
cause  of  action  accrued,  the  actual  time  of  filing  it  may 
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be  shown  and  pleaded  in  abatement  or  in  bar.    In  Mty  Tenn, 

1803 

this  case  it  does  tiot  neoessarHy  follow,  that  the  cause 


of  action  did  not  accrue  before  the  commencement  of 
the  action,  and  the  time  of  that  commencement  not 
being  shown,  the  court  are  at  liberty,  and  ought  to 
{Mpesume  it  to  have  accrued  afterwards. 

In  additioii  to  this  general  reasoning  on  this  sub- 
ject, it  may  be  observed  that,  in  this  instance,  the  real 
cause  of  action  is  stated  to  have  occurred  in  1797 ; 
being  the  date  of  the  bill  of  exchange  and  long  prior 
to  the  issuing  of  process.  It  b  the  assumption,  found- 
ed on  that  undertaking,  which  is  stated  to  have  been 
made  in  October^  1801 ;  and  the  time  of  the  promise 
being  wholly  immaterial,  the  court  will,  in  this  cir- 
cumstance, see  an  additional  motive  fo{-  adopting  the 
principle  contended  for  by  the  plaintiff. 

Per  Curiam.  This  case  comes  before  the  coiut 
on  demurrer.  It  was  an  action  of  assumpsit,  and  the 
declaration  captioned  oiJuiy  term,  1801.  The  time 
laid  in  the  declaration,  at  which  the  cause  of  action 
auDse,  is  on  the  11th  day  of  October,  1801.  To  this 
there  is  a  special  demurrer,  alleging  for  cause,  that  the 
action  appears  from  the  dedaration  to  have  commen- 
ced .before  cause  of  action  arose.  It  is,  we  take  jt, 
wjeU  settled,  that  if  the  plaintiff,  at  the  cammeneement 
of  his  suit,  had  no  cause  of  action,  a  subsequent  right 
would  not  maintain  his  action.  And  it  has  been  set- 
tled in  this  court,  in  the  case  of  Carpenter  v.  Butter- 
fields  that  as  to  every  material  purpose,  the  issuing  the 
writ  was  the  commencement  of  the  suit--*-*so  that  a 
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May  Tern,  oote  Duycchased  by  the  defendant  after  that  time  coidd 

1803. 

.  not  be  set  off  against  the  plaiotiff's  demand.^ 

•  Sec  Cry- 

mu,  p.  106.  r^Yat,  declaration  must  be  captioned  of  the  term 
when  the  writ  is  returned  served.  This  point  ia  set* 
tied  in  the  case  of  Smith  v.  MuUtr^  and  it  is  there 
also  determined,  that  the  plaintiff  cannot  recover  any 
demand,  aftter  the  term,  when  the  writ  is  retumaUe, 
though,  before  the  declaration  is  meiuaify  ^fiied  Jus^ 
tice  Butter  there  says,  accoiding  to  the  ancient  prac* 
tice,  the  declaration  was  actually  delivered,  the  same 
term  the  writ  was  returned,  and  it  was  only  in  ease  of 
the  plaintiff  that  the  time  of  actual  delivery  was  en<» 
krged,  but  still  it  must  bo  considered  as  deUvered 
nunc  pro  tunc. 

Upon  the  prkiciples  of  these  authorities,  therefcoie, 
it  must  appear  from  the  face  of  the  declaraUon  in  this 
cause,  and  the  court  must  necessarily  intend  the  facts, 
that  the  wi^it  was  returned  in  Mfy  term,  1801,  and  of 
course  the  action,  both  in  fact,  and  technically  speak- 
ing, commenced  previous  to  that  time.  But  the  plain- 
tiff alleges  his  cause  of  action  to  have  ariseo  on  die 
11th  of  October  diereafter.  We  thmk,  tkerefoK^  it 
appears  upon  the  face  of  the  record,  that  die  action^ 
was  commenced  before  the  right  of  action  ac  crned. 
The  time  of  actually  filing  the  declaration  cannot,  as 
contended  by  the  plaintiff's  counsel,  be  considered 
the  commencement  of  the  suit ;  if,  therefope,  the  de- 
fendant, by  pica,  had  put  the  fact  in  issue^^  it  would 
have  been  an  immaterial  fact ;  all  the  material  facts 
appear  by  the  plaintiff's  own  showing.  In  the  case 
Doug.  61.  of  JVard  v.  Honeywoody  the  judgment  was  reversed 
on  marshal-  ou  writ  of  crror,  ou  the  ground  that  it  appeared  on 

sea  procetBy 
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the  face  of  the  record,  that  there  was  no  cause  of  ac-   May  Term, 

1803. 

tioti  when  the  suit  was  commenced — if  this  would  be  L. 

^frror  after  jtidgment,  advantage  may  certainly  be  ta*  ^^ding« 
ken  of  it  by  demurrer.  ^^M  P^^J 

^  ana  in  an  in* 

ferior  court 
\h^  plaint  \n 

We  are  therefore  of  opinion  that  judgment  ought  as  an  origi- 
to  be  for  the  defendant.  saiuxffe  y. 

Knigku  1 
Leon,  302. 

Livingston,  J.    In  Engkmdit  issetded,  that  the  ^er^'vlldontf 
filine  of  a  bill  or  declaration  is  to  be  regarded  for  eve-  Mi^***y- 

^         ,  ^  m  Doug.  62^ 

ry  essential  purpose  as  the  cl>mmencement  of  a  suit, 
Vid.  Catvp.  454 — ^but  in  Carpenter  v.  Butterfield^ 
decided  by  the  court,  a  different  rule  was  adopted. — 
The  bsuing  of  a  writ  was  there  considered  as  the  be- 
ginning of  an  action,  so  much  so  that  the  defendant 
was  not  permitted  to  set  off  against  the  plaintiff^s  de- 
mand, a  note  which  he  had  obtained  for  valuable  c(xir 
sidertition  between  the  sealing  of  the  process  and  the 
arrest.  Thb  rule,  to  operate  fairly,  must  be  mutual 
-^if  an  action  begins  by  issuing  a  writ  so  as  to  de^ 
prive  the  defendant  of  a  set-off  in  the  case  mentioned, 
neither  ought  the  plaintift  to  recover  a  demand  not 
then  due.  My  judgment,  therefore,  in  favour  of  the 
defendant,  is  not  founded  chi  Britkh  authorities^  but 
entirely  on  a  former  decision  of  our  own. 


MNeiPs  Case. 

TH£  prisoner  had,  together  with  two  other  per- 
sons, been  convicted  of  a  conspiracy  at  the  last  oyer 
and  terminer,  for  theoity  and  county  of  A2?n^- Fori-, 
bat  had  not  appenred  on  his  recognizance  in  time  to 
receive  sentence :  he  afterwards  came  m,  and  was  now 
brought  up,  cm  his  own  petitun^  to  have  judgment 
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May  Temiy  pronounced  ;  the  public  prosecutor  aj^ared,   but 

' —  the  record  of  the  conviction  not  being  made  up  and 

brought  into  court,  the  bench  said  they  had  nothing 

before  them,  on  which  to  proceed ;  and,  therefore^ 

admitted  him  to  bail. 


Anonymous. 

THE  notice  of  motion  in  this  cause^  was  served 
on  a  person  in  the  house  of  the  attorney,  and  where 
he  kept  Kis  office :  but  held  not  sufficient}  as  it  ought 
to  have  been  on  a  clerk  in  the  office.^ 


Moyle  V.  Gillingham. 

NOTICE,  may  be  served,  on  an  agent  in  town, 
on  the  first  day  of  term,  to  showx^ause  on  the  next 
day  fof  non-enumerated  motions  ;  but  then,  it  must 
be  accompanied  with  a  sufficient  excuse  for  not  hav- 
ing been  for  the  first  day.  If  the  excuse  be  received^ 
the  adverse  party  will  have  till  next  term,  to  send  in- 
to the  country  to  his  principal,  for  counter  affidavits* 

Abraham  Z,  Brain  v.  Rodelicks  and  Shivers. 

IN  this  cause,  it  was  necessary  to  examine  a  wit- 
ness in  the  Havanna;  and>  as  that  port  was  open 
only  to  certain  privileged  vessels,  in  AprUy  1802,  a 


*  SvKvrtaout  ads.  Geltton,  ante%  p.  81:  *'  The  serrice  must  be  4>n 
**  aome'  penon  in  the  office*  and  belonginff  there  ;  if  nobody  ia  there* 
"  it  must  be  upon  aome  one  in  the  houae,  where  the  attorney  resides^ 
"  or  the  office  is  kept ;  and  if  nobody  is  there>  it  may  be  left  in  the 
'•  office.'* 
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rule  for  a  commission  was  granted  before  issue  join-  May  Tenn, 

ed,  to  prevent  losing  an  opportunity  of  transmission  — : 

which  tlien  presented  itself.  No  return  having  been 
made,  the  cause  was  noticed  for  trial  for  the  last  sit- 
tings  in  Marchy  1803,  when  the  defendant's  attorney, 
seeing  some  witnesses  in  the  court,  whose  absence, 
he  feared,  might  delay  the  cause  after  the  return  of 
the  commission,  appeared,  and  examined  them; 
stating^  however,  the  circumstances  of  his  case,  and 
that  he  begged  to  be  considered  as  acting  without 
prejudice  to  his  future  rights.  He  now  n\oved  to  set 
aside  the  verdict,  with  costs ;  the  plaintiff  having 
proceeded  to  trial,  without  vacating  the  rule  for  the 
commission. 

« 

Per  Curiam.  When  a  rule  for  a  commission  has 
been  obtained,  it  suspends  the  cause  till,  on  applica- 
tion to  the  court,  a  vacatur  be  ordered  and  entered. 
But,  if  the  defendant  appear,  and  examine  witnes-^ 
ses,  it  is  a  waiver  of  his  commission,  and  the  vacatur 
is  unnecessary.     The  motion  must  be  refused. 

Codwise^  Ludlow  and  Co.  v.  John  Hacker. 


THE  plaintiffs,  in  the  sittings  of  June,  1802,  at 
^eW'York^  as  owners  of  a  ship,  of  which  the  de- 
fendant was  captain,  had,  in  an  action  against  him,  for 
deviating  from  his  orders,  obtained  a  verdict,,  sub- 
ject to  the  opinion  of  the  court,  on  a  case  to  be  made ; 
and  he,  in  a  cross  suit,  had  recovered  against  them 
a  larger  sum,  subject  to  deductions,  in  case,  the 
opinion  of  the  court  should  be  against  him,  as  to  cer- 
tain items,  charged,  and  allowed  by  th^  jury. 

A  a 


I 
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May  Term.  A  case  was  made  on  the  part  of  the  defendluit,  to 
■  which  the  plaintiiFproposed  amendments,  which  were 
adopted  ;  the  cause  was  then  noticed  for  arguments 
for  the  next  October  term*  and  also,  for  January 
term  following,  in  Albany.  But,  it  was  then  recol- 
lected, that  some  material  facts  had  been  omitted, 
without  which,  the  case  could  not  present  the  only 
important  question  in  the  cause,  "lliis  was  ihen- 
tioned  to  the  plaintiffs'  attorney,  who  would  not  say 
whether  he  wou|d  consent  to  the  amendments  or  not. 
The  papers  from  whence  they  were  to  be  drawn, 
and  the  case  perfected,  were  in  the  hands  of  the  plain- 
tiffs' attorney,  in  New^Yark  ;  so,  that  the  case  could 
not  be  completed  in  Albany.  No  application  was 
made  to  a  judge  to  correct  the  amendments*  Noi" 
had  cases  been  delivered. 

Hopkins  now  moved,  to  set  aside  the  [ori^al  or- 
der to  stay  proceedings,  that  a  case  might  be  made^ 
and  for  leave  to  enter  up  judgrient. 

Riker  resisted  the  application,  because  the  case 
was  imperfect,  and  the  papers  from  whence  only  it 
could  be  completed,  were  in  the  hands  of  the  plain- 
tiffs. 

Per  Curiam.  We  must  deny  the  motkm ;  be- 
cause, in  the  first  place,  there  were  cross  verdicts  to 
nearly  the  same  amounts.  Secondly,  the  caises  were 
never  perfected,  and  it  did  not  appear  to  be  exclusive- 
ly the  fault  of  either.  Thirdly,  the  plaintiffs'  attcx*- 
ney  not  having  denied  the  omission  of  certain  mate- 
rial facts,  the  court  would  presume  they  had  appear^ 
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cd  on  the  trial,  and  ought  to  be  a  part  of  the  case.—   ^*l^""' 
Let  the  case  be  perfected  within  thirty  days.  ^ 

Hopkins  prayed  costs,  insisting  he  had  been  re- 
gular. 

Per  Curiam.  We  ccmsider,  that  the  plaintifis  were 
irregular,  in  not  answering  when  applied  to,  whether 
they  would  receive  amendments  or  not.  v 

N.  B.  It  was  said,  by  the  court,  that  where  a  de- 
fendant, after  verdict,  makes  a  case,  and  notices  for 
argument)  if  he  does  not  appear  at  the  time  when 
called,  judgment  shall  go :  but  when  the  plaintiff  no- 
tices a  case,  made  on  the  part  of  the  defendant,  and 
the  plaintiff  is  not  ready,  it  shall  go  down. 

* 

CaUagan  and  others  v.  Haliett  (^  Bowne. 

THE  plaintiffs  were  pilots  of  the  port  of  Aaw- 
York,  The  defendants,  owners  of  a  brig  called  the 
Neptune.  The  vessel  had  been  driven  on  shore  at 
Bamegatj  to  bring  her  from  whence  safe  into  New^ 
Yorky  the  defendants  had  agreed  to  give  the  plaintiffs 
five  hundred  dollars,  and  the  service  having  been  per- 
formed, the  present  action  was  instituted  to  recover 
the  monev. 

The  declaration  consisted  of  four  counts :  the  first, 
an  agreement  with  the  captain  on  behalf  of  his  own- 
ers ;  the  second,  on  one  with  the  owners  themselves ; 
the  third,  work  and  labour  at  the  request  of  the  de- 
fendants; Xh^  fooxihj2L  quantum  meruerunt.  To  this 
the  defendants  pleaded  the  general  issue.  A  case  was 
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M»y  Term,  rcscrvcd  foT  the  opinion  of  the  court  whether  the  ac- 

1803. 

! —  tion  was  maintamuble  or  not. 

Pendletorij  for  the  plaintifTs.  It  has  long  been  set- 
tled, that  the  master  may,  when  in  distress,  hypothe- 
cate either  vessel  or  cargo  for  necessaries  to  prosecute 

^sfi'^'^Zt ""  ^"^^  voyage.  Moor,  918.*  2  Ijd.  Ray.  984.t  J^oy, 
t  johnfn  V.  95.  A  fortiori,  he  may  bind  to  his  engagements, 
when  the  vessel  must  otherwise  be  lost.  If  then  the 
action  be  maintainable,  this  can  be<he  only  tribunal ; 
it  cannot  be  in  the  admiralty,  and  the  reason  is,  that 
court  has  jurisdiction  in  cases  of  hypothecation  on 
account  of  the  extraordinary  interest,  and  because 
the  contract  is  on  the  credit  of  the  ship  or  goods  and 
their  safe  arrival.  Owners  are  not  liable  in  the  court 
of  admiralty.  6  Mod.  2.  They  must  then  be  answer- 
able here.  Whether  the  contract  was  with  the  own- 
ers  or  the  master  is  immaterial ;  for  the  contract  of 
the  master  is  obligatory  on  the  owner.  I  Moll.  331. 
sec.  14,  15.  If  the  master  ransoms,  the  remedy  is 
agamst  the  owner.  Cornu  v.  Blackburn,  Doug.  619. 
and  in  Yates  v.  Hall,  the  plaintiff  recovered  on  the 
engagement  of  the  master  against  the  owners,  though 
the  vessel,  for  payment  of  the  ransom  of  which  he 
remained  as  a  hostage,  was  given  up  in  satisfaction  of 
the  ransom  bill.  In  addition  to  these  authorities,  the 
laws  of  the  state  render  the  contract  valid. 

Boyd,  contra.  Principles  of  general  policy  and  the 
invariable  leaning  of  the  court  are  against  this  action ; 
the  words  of  our  law  are  conclusive.  Tlie  species 
of  contract  in  which  the  master  can  bind  his  owners, 
and  the  distinctions  from  this  case  will  appear  to  thfe 
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court  in  1  SaSk.  35.  2  Daii.  194.  1  Bro.  Pa.  Ca.  284.  May  Term, 
and  Mbot  on  Shipping.  ^l.:^ 

Per  Curiam.  The  defendant  moves  in  arrest  of 
judgment.     The  declaration  states, 

1st.  That  the  defendants  were  owners  of  the  brig 
Neptune  ;  that  the  brig,  when  at  sea  and  bound  for 
NeW"  Yorkf  was  in  distress ;  that  the  plaintiffs  con- 
tracted with  the  master  to  bring  her  safe  into  port  for 
500  dollars  ;  that  they  brought  her  in  accordingly. 

Sid.  The  like  against  owners. 

'3d*  The  usual  counts  on  a  quantum  meruit* 

Tliree  questions  are  raised  : 

* 

1st.  Whether  the  action  is  maintainable  on  the 
first  county  which  involves  two  questions : 

1.  Could  the  master,  by  such  contract,  bind  the 
owners  ? 

2.  Was  the  contract  lawful,  the  plaintiffs  being 
branch  pilots  belonging  to  the  port  of  New-  York  ? 

2d.  Can  the  defendant  move  in  arrest  of  judgment 
after  attending  the  execution  of  the  writ  of  inquiry^ 
and  examining  witnesses  ? 

3d.  May  not  the  court  order  an  inquiry  de  novo  on 
the  third  count,  in  the  event  of  the  first  and  second 
being  held  bad  ? 
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May  Term,       The  questioii  of  the  right  of  the  master  to  bind 
■  ■  owners,  it  is  not  necessary  to  decide. 


The  legality  of  the  contract  is  most  materiaL 

The  act  for  the  regulation  of  pilots  and  pilotage  for 
the  port  of  New-York  (7  sess.  ch.  31.  s..  2  and  3.) 
makes  it  the  duty  of  pilots  to  give  all  the  aid  and  as- 
sistance in  their  power  to  any  vessel  appearing  in  dis- 
tress on  the  coast,  and  for  neglect  or  refusal  subjects 
them  to  a  fine  or  forfeiture  of  their  places ;  but  for 
the  encouragement  of  such  pilots  who  shall  distin- 
guish themselves  by  their  activi^  and  readiness  to 
aid  vessels  in  distress,  it  ^nacts,  that  the  master  or 
owner  of  such  vessel  shall  pay  to  such  pilot,  who 
shall  have  exerted  himself  for  the  preservation  of  such 
vesselj  such  sum  for  extra  services  as  the  master  ot 
owner  and  such  pilot  can  agree  upon  ;  and  in  case 
no  such  agreement  can  be  made,  the  master  and  war- 
dens of  the  port  are  empowered  to  ascertain  the  rea- 
sonable reward. 


It  being  made  the  duty  of  the  pilots  to  assist  the 
defendants'  vessel,  it  was  expression  in  them  to  ex- 
act the  stipulation  in  questv>n.  Jt  would  lead  to  abuses 
of  the  most  serious  nature  if  such  contracts^  founded 
on  such  considerations,  were  held  to  be  legal.  There 
are  several  cases  in  the  books  tending  to  show  the 
Mridie  tnd    leaning  of  courts  of  justice  against  the  oppressions 
m  *  ^toS-  ®^  persons  in  public  trust,  and  the  iUegality  of  exact- 
2'3'^^M4?'  ^"S  previous  reward  for  doing  their  duty.     The  law 
allows  them  sufficient  compensation  for  extraordinary 
'exertion  after  the  service  performed ;  which  shows 
it  was  an  object  with  the  legislature  to  prevent  undue 


IN  tHE  StnpllEME  COURT.  183 

^vantages  being  taken.   We  are,  therefore,  of  opin-  May  Term, 
ion,  the  first  and  second  counts  are  bad,  as  contrary  --  - 
to  public  policy  and  the  spirit  of  the  act.     As  to  the 
second  question,  whether  it  be  too  late  to  move  in 
arrest  of  judgment  after  atten<Ung  the  execution  of 
the  writ  of  inquiry,  we  are  of  opinion  the  authorities 
adduced  do  not  apply  to  questions  on  the  merits,  but  i  SeU.  53t. 
only  to  formal  defects  m  the  pleadings. 

On  the  third  point  we  are  of  opinion.  On  the  au-  . 
thority  pf  Eddowes  v.  Hopkins^  in  Douglas^  that  the 
plaintiff  may,  on  payment  of  costs,  have  (if  he  soli* 
cits  it)  an  inquiry  de  novo  on  the  iguantum  metnitj  re- 
serving the  question,  however,  whether,  on  such  in- 
quest, he  shall  be  entitled  to  more  dian  liis  legal  al- 
lowance, not  having  made  the  prescribed  appeal  to  the 
master  and  wardens. 


AUGUST  TERM,  1803. 


Jotham  Post  v.  fFUGam  fFright  and  Robert 

Buchan. 

AN  inquest  had  been  taken  in  this  cause,  at  the  last 
^ttbgs,  in  June  J  at  New-York. 

Hoffman  moved  to  set  it  aside,  on  two  affidavits ;  one 
made  by  the  defendants,  which  stated,  that  they  verily 


184  Cases  of  practice 


1803. 


Aa^.  Temi*  believed  he  bad  a  good»  substantial,  and  legal  defence ; 
the  other  by  the  counsel  in  the  cause.  This  last  set 
forth,  that  he  was  counsel  for  the  Humane  Society  of 
^  AVt&-  Yorky  and,  in  that  capacity,  obliged  to  vbit  the 
gaol  on  Monday  in  every  week  ;  that  this  cause  be- 
ing noticed  for  trial  on  a  Monday y  he  came  into  court 
instantly  after  discharging  his  duty  to  the  society, 
when  he  found  an  inquest  had  been  taken  in  the  suit ; 
that  he,  on  the  same  day»  wrote  to  the  attorney  of  the 
plaintiff,  offering  to  pay  all  the  costs  of  the  inquest, 
and  to  engage  to  try  the  cause  in  the  then  sittings,  if 
the  plaintiff  would  abandon  his  inquest,  which  he  re-  - 
fused  to  do.  ^ 

Hoffman  also  observed,  the  calendar  had  been  gone 
through  more  than  once,  and  that  the  plaintiff  need- 
ed not  to  have  lost  the  sittings  but  for  his  own  ob- 
stinacy. 

Woods  relied  on  the  counter  affidavit  of  the  plain- 
tiff's attorney,  which  stated,  that  the  cause  was  duly 
set  down  in  its  order,  on  the  day-docket ;  that  it  was 
regularly  called  and  tried ;  that  when  called  on, 


,  esquire,  was  in  court,  and  in  the  hearing 

of  the  deponent,  said  he  was  of  counsel  for  the  de- 
fendants, but  as  he  did  not  see  his  clients,  nor  any  of 
their  witnesses*  iie  would  not  appear ;  that  on  this 
the  defendants  were  called,  and  an  inquest  taken. 

Woods  remarked,  that,  if  after  these  facts  the  in- 
quest should  be  set  aside,  there  would  be  no  end  to 
these  applications.  A  defendant  liadonly  to  keep 
himself  and  his  witnesses,  or  even  his  counsel  out 
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of  the  way,  and  be  sure  to  &ain  a  term  whenever  he  Ang^.  Tent» 

,      ^  ^  1803. 

pleased*  ,   m, 

P^  Curiam.  All  reasonable  notice  to  attend  and 
defend  the  suit,  was  given.  The  cause  was  on  the 
day-docket,  and  there  b  no  kind  of  excuse  why  the 
defendants  were  absent  They  had  a  counsel  in  court, 
and  might  have  been  there  themselves,  with  their  witr 
nesses.  The  defendants,  therefore,  can  take  nothing 
by  their  motion. 

N.  B.  Hoffman  urged  strongly  the  rigour  of  the 
practice,  that  it  would  operate  only  agakist  the  attor- 
ney of  the  defendant,  that  this  was  the  first  instance , 
of  such  strictness.  The  court  answered,  there  must  ' 
be  a  first  time  in  all  proceedings ;  that  they  found  it 
necessary  to  enforce  their  rules,  and  had  made  a  de- 
termination so  to  do,  as  the  only  mode  of  having  them 
obeyed. 


John  p.  RyerM  v.  Wil&am  Hillyer. 

SPENCER  moved,  on  the  common  affidavit,  for 
judgment  as  in  case  of  nonsuit  for  not  proceeding  to 

trial. 

« 

Hoffman  resisted  the  application,  because  the  notice 
Was  tided  fFiUiam  HiUyer  v.  John  P.  Ryera  instead 
of  William  HiUyer  ads.  John  P^Ryers:  this,  he 
said,  was  fatal,  there  being  no  such  suit  in  existence 
as  the  one  in  which  the  notice  was  given,  but  he  add- 
c^d)  he  would  not  have  urged  it  except  from  its  being 

Bb 
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Tmtf,  one  of  ftfr.  O^tden'g  cauieS)  \(iio«e  state  of  hcaUi  the 
.   '  ■    whole  court  knew. 


Spencer^  Contra,  observed,*  ijiat  thore  eonld  be  no 
farce  in  the  objection,  unless  H  appeared  that  the  party 
had  been  misled  :^  The  notice  was  (or  judgmen* 
9S  in  case  of  oonrait  for  not  proceeding  to  trial,  there^ 
fare  it  must  have  come  from  a  defendant.  In  the 
next  placet  it  was  on  an  affidavit,  a  cq)y  whereof  waa 
annexed,  and  that  affidavit  was  rightly  a^tittiled.  K 
is  a  mere  question  of  who  shall  pay  costs.  There  has 
been  no  oount^rmand,  and  the  defendant  kept  all  the 
drcuit  with  his  witnesses. 

Ihffmun.  As  this  is  the  first  defalk,  w3I  the  emirt 
oblige  us  to  stipulate  ? 

Per  Curiam.  Stipulate  to  try  at  the  Mxt  circuit 
for  the  city  and  county  of  Aw-  York^  and  pay  iht 
posts  of  the  present  application. 


James  Brandt^  on  the  demise  of  WilBam  Rickets  Fan 
Courtkndt,  and  Philip  Van  Courttandt^  v.  Matthias 
Buckhout  and  Abraham  Buckhcmt. 

THE  issue  in  tliis  cause  had  been  joined  in  Janu- 
or^f  1601,  and  notice  of  trial  given  in  the  June  fol- 


iifc.  mk 


*  On  the  tame  principkn  where  »  notice  of  ejc^cating'  a  wrU  of  in- 
guity  '*  on  Tueaiay  Uie  14th  of  ^amuay  intUnV*  ^^^w  giveoi  Ihe^oort 
of  C.  B.  refused  to  set  aside  the  executioQ  of  the  writ  because  the  14th 
^«a  on  a  Tkurtdayf  saying  it  was  cleat  the  defendant  could  not  hive- 
>een  misled.    Mauen  and  Marriiotl^  3  i^o#.  &  JPui,  1. 


IN  THE  flUmEBIK  GOtTRT^  MT 

M«iiiig:  h)lKwei«*^didiiotccm(ie(m^mGomei^^ 
of  the  defendant's  applying  for  a  oommisdon  to  ob- 
tain testimony  from  Virginia.  On  the  arrival  of  the 
commission  in  that  state,  it  was  found  the  witness  had 
removed  into  Kentucky i  whither  he  was  followed, 
and  his  evidence  to  the  interrogatories  taken,  on  a 
deposition  made  before  two  justices  of  the  peace.  A 
copy  of  this,  accompanied  with  an  aflBdavit  of  the 
ftets,  was  served  on  the  plaindff^s  attorney  tuAt^ustj 
1803,  and  communication  at  the  same  time  made, 
that  a  regular  commission  would  be  sued  out  and 
Bent  into  KetOucky.  On  dris  die  plaintiff  ^  not 
notice  for  trial ;  however,  for  not  proceeding  to 
which, 

VFoodi  now  moved  for  judgment  as  in  case  of  ni»- 
suit. 

Spencer  opposed  the  application  as  being  too  late^ 
insisting  it  ought  to  have  been  made  the  very  first 
term  after  die  neglect. 

Per  Curiam.  The  defendant  has  not  accounted 
for  his  delay ;  if  that  be  not  done,  and  the  applica- 
ti(H\  be  not  immediately  after  the  lachcif  the  de&ult 
is  waived,  and  cannot  now  be  taken  advantage  6L 

Ifbods  hoped  die  court  would  order  the  plaindff  to 
stipulate. 


Per  Curiam.    He  b  not  bound  to  stipulate. 


Spencer  prayed  costs  for  resisting  the  application. 
Per  Curiam.    Let  the  plaintiiF  take  them. 
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iiflf.  tm«i,      Okossed,  That  the  defeiujant  take  noliuiigbjr 
^.._....  his  modoD,  and  pay  the  plaintiff  his  coats  of  op^ 
posing. 


Feier  A.  Camtnan  v.  The  New^Yark  Insurance 

Company. 

THE  plaintiff  had^  for  himself  and  several  other 
persons  with  whom  he  was  variously  interested*  ef- 
f<^cted  eleven  policies  on  distinct  parts  of  the  cargo 
of  the  same  vessel.  The .  name  of  the  plaintiff  was 
in  each  insurance,  but  associated  with  different  par- 
ties, according  as  he  was  connected.  The  point  in 
dispute  was  the  same  in  all. 

Hoffman  moved  to  consolidate  the  actions,  or  te 
stay  proceedings,  in  ten  of  the  suits  till  the  eleventh 
was  determined ;  the  defendants  being  willing  to  pay 
on  the  residue,  if  that  should  be  determined  against 
them.  '  The  object  of  his  endeavour  was,  as  he  said, 
to  save  the  enormous  costs  which  would  otherwise 
accrue. 

-  ■  •' 

X.  Ogden.  The  contracts  are  several ;  and  though 
a  number  of  actions  on  one  policy  will  be  consolidat- 
ed, that  is  because  the  contract  is  one ;  and  therefore, 
the  very  reason  of  the  practice  in  such  a  case,  is  suffir 
cient  to  overrule  the  present  application. 

An  application  was  made  by  myself  to  this  court, 
fcNT  leave  to  consolidate  five  actions  on  five  promi^so- 


«^ 
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ry  notes  to  the  same  plamtiff,  andreftised^  because  of  Aw.  t 
the  diveim^  of  the  contracts.*  . 


Per  Curiam.  The  contracts  being  separate  and  in* 
dependent,  it  is  not  a  case  for  consolidation,  and  not 
to  be  distinguished  from  that  of  the  notes.  There 
never  was  an  instant  of  consolidating  different  po- 
licies. 

* 

James  Shuter  v.  Richard  S,  HaUett. 

D.  L.  OGDEN  moved  for  a  rule  to  vacate  the  rule 
for  a  commission  which  had  issued  in  this  cause,  in 
the  spring  of  1802.  The  facts,  as  appeared  by  affi- 
davitj  were  these  : 

A  commission  had  issued  at  that  time,  in  which 
the  defendant  had  joined,  but  not  being  returned, 
another  was  sued  out  in  November  last,  and  as  there 
were  no  hopes  of  the  first  being  returned,  the  parties 
agreed  that  the  testimony  taken  on  the  second,  which 
was  on  the  same  interrogatories,  should  be  read  in 
evidence  on  the  trial.  After  this,  the  cause  was 
duly  noticed,  but  the  judge  refused  to  let  it  come  on, 
as  the  counsel  for  the  defendant  had  joined  in  the 
commission. 

Per  Curiam.  The  commission  is  as  much  the  de- 
fendant's as  the  plaintiff's,  and  he  may  take  the  bene- 


*  D7  the  practice  of  the  ZnglUh  courts,  if  the  defcndiuit  be  held  to 
beil  in  two  actions  which  might  be  joined,  the  plaintifr  will  be  obliged 
Id  conaolidftte  and  lunre  to  pay  the  cotta  of  the  applimtion.  Ctdi  fy 
MriggMf  %JO'(jr£.  S39. 
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*  See  i^rain  trial  notwithstanding  the  commission.* 

V.  RodeUck9 
and  Shivert, 

ante,  p.  176. 

Joseph  Graver  v.  Benjamin  GreetU 

THE  defendant 'was  attending  a  reference,  under  % 
rule  of  the  court  of  common  pleas  for  Cayuga^  in  a 
suit,  wherein  he  was  plaintiff,  and  the  present  plain* 
tiff  defenduit,  when  he  (GrtenJ  was  arrested  by 
Graver  J  on  a  writ  out  of  this  court. 

Emott  moved  for  a  rule,  that  the  defendant  bci  dis- 
charged out  of  custody,  on  oommon  bail,  theplaioiiff 
having  abused  the  process  of  the  courts  but  no  nodcc 
had  been  given  of  the  motion. 

JP^  Curkm*  By  thi$  meaqs  any  body  may  gdr 
himself  discharged^ 

Emou.  If  the  affidavit  be  false,  the  party  may  be 
in^ted  for  perjury. 

;  Per  Ctarktm.    But  die  plaintiff  may  Ipse  his  debt. 

Take  a  rule  to  show  cause  the  first  day  of  next  term» 
why  he  should  not  be  discharged,  and  in  the  mean 
time,  let  proceedings  be  staid. 


Hugh  Lackey  and  Joshua  Briggs  v.  Daniet 

M'Danald. 

THE  plaintiffs,  mJuly,  1802,  had  stipulated  to 
4r)'  this  €Mifl^  at .  the  aext  eiso^it  court,  and  did  not 

do  60. 


^^^■■^■w^^iWi 
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r.  B.  Jlildrethj  on  this  ground)  now  moved  for  Aar-  Tem, 
judgment  as  in  case  of  lidnsuit.  .«i^..._ 

Schomhaven  read  an  affidavit,  which  was  not  de- 
nied,  stating  that  the  defendant,  after  the  commence- 
snent  of  the  suit,  and  before  a  trial  could  be  had,  was 
sentenced  to  the  state  prison,  Where  he  still  remained, 
and  prajed  to  discontinue  without  payment  of  costs. 

Vnn  ^esSf  amicus  curiae,  mentioned,  that  when 
l!ie  defendant  rendered  proceedings  useless,  the  court 
was  always  disposed  to  permit  a  plaintiff  to  discon- 
tmoe  without  costs.  In  Jackson,  on  the  demise  of 
Jjudhm^  V.  fFebb,  after  issue  joined,  the  defendant 
abandoned  the  posaiession,  and  the  lessor  of  the  plaiur 
tiff  having  entered,  did  tiot  notice  the  cause  for  tiiatL 
The  defibndant  tiien  moved  for  judgment,  as  in  case 
of  nonsuit,  but  the  court  denied  his  motion,  and 
gave  leave  to  discontinue  without  payment  of  costs. 

Per  Curiam.  The  o{^on  of  the  court  is,  that 
sufficient  has  been  shown,  to  prevent  the  judgment 
of  ndnsuit  The  defendant  has,  by  his  own 
act,  deprived  the  plaintifi  of  that  remedy,  which 
they  mj^t  have  had  against  his  person  ;  his  body  is 
out,  of  their  reach,  and  that  by  hb  own  act.  It  is 
not,  therefore,  necessary,  that  they  should  proceed 
^d  incur  expenses  for  nothing,  as  there  is  hot  any 
property  from  whence  they  can  be  reimbiii'sed. — 
The  plaintiffs,  tiiercfore,  are  entitied  to  discontinue, 
and  without  costs. 
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Aug.  Term* 


Rachel  Malin  v.  Mpkraim  Kinney. 
The  same  v.  Nathan  Lane. 

THESE  causes  were  noticed  for  trial  at  the  cir- 
cuit held  for  Ontario^  in  June^  1 802.  The  defendants 
attended  with  their  witnesses,  but  the  plaintiflf  not 
bringing  on  the  causes,  the  defendants  agreed  to 
waive  taking  advantage  of  it,  provided  the  plaintiflF 
would  consent  that  the  two  above  suits  should  abide 
the  decision  cjS.  a  case  made  in  one  by  the  same  plain- 
tiff  against  George  Br<ywn^  which  turned  on  the  same 
pointy  and  had,  together  with  anodier  of  the  same 
sort,  been  tried*  The  plaintiff  acceded  to  the  pro- 
position, but  at  the  last  term  applied  to  the  court  to 
be  released  from  her  engagement.  Tliis  the  court 
was  pleased  to  order, 

Emott  now  moved  for  judgment  of  nonsuit,  and 
that  the  plaintiff  pay  the  costs  no(  only  of  not  proceed* 
ing  to  trial  in  1 802,  but  those  also  for  not  trying  at  the 
last  circuit  He  contended  that  as  the  agreement  was 
done  away  on  the  application  of  the  plaintiff,  the  de- 
fendant had  a  right  to  those  costs  which  he  waived 
only  in  consequence  of  that  agreement :  The  agree- 
ment  was  the  consideration  of  the  waiver,  artd  the 
consideration  being  taken  away,  he  had  a  right  to  insist 
on  not  waiving.  Then  as  to  the  costs  of  the  last  circuit, 
it  was  clear  he  was  entitled ;  because,  as  the  plaintiff 
had  been  released  and  had  not  tried^  it  was  mdaifest. 
$he  was  in  default  and  costs  due. 


r 
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Stuart,  contra,  showed,  on  affidavit,  that  the  rule  to  Aug.  Term, 

X803 

^discharge  the  agreement  was  made  at  the  latter  part  ■ 

of  the  last  term,  and  that  from  the  late  information 
he  received  of  it,  he  could  not  avail ,  himself,  at  the 
last  circuit,  of  the  advantage  it  afforded. 

Per  Curiam*  The  application  is  for  judgment  as 
in  case  of  nonsuit,  and  to  pay  two  sets  of  costs ;  those 
of  June^  1802,  and  those  of  the  last  circuit.  Four 
causes  were  depending :  Two  were  tried,  and,  after 
the  court  rose,  there  was  a  stipulation  that  the  two 
causes  not  tried,  should  abide  the  same  event  as  those 
which  had  been  tried.  An  application  was  made  in 
May  last  to  be  relieved ;  that  the  two  causes  not  tri- 
ed might  be  restored^  and  the  plaintiff  not  bound  by 
his  stipulation :  This  was  ordered,  and  the  causes  re- 
stored as  in  Juney  1802.  If  the  plaintiff  was  reliev- 
ed, the  defendant  was  also ;  and  then  the  stipulation 
being  vacated,  the  causes  must  stand  in  the  same 
situation  as  in  JunCj  1802.  If  the  defendant  had  then 
applied,  nothing  appears  why  the  rule  should  not  then 
have  been  granted,  at  least  a  rule  to  stipulate  and  pay 
costs.  The  only  reason  to  excuse  now  offered  is, 
that  the  plaintiff  did  not  receive  notice  of  his  own  rule. 
Both  circuits  mentioned  have  passed  without  trial ; 
therefore  the  defendant  must  have  the  effect  of  his 
motion^  unless  the  plaintiff  stipulate  to  tr}'  the  cause 
at  the  next  circuit,  and  pay  the  costs  of  that  in  June 
last. 

c  c  . 


^ 
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^^^       ,/imbrase  Spencer  v.  Samuel  JB.    fFebb^  on  Scire 

Facias* 

THE  facts,  as  they  appeared  by  affidavit,  were  as 
follows  : 

The  defendant  was  served  with  a  scire  facias  on 
Tuesday^  the  3d  of  May  last,  which  was  returned 
scire  feci  on  the  10th.  On  the  same  day  the  plaintiff 
entert^d  a  rule  for  the  defendant  to  appear  in  four 
days  and  plead  in  twenty  after  notice,  or  that  his  de- 
fault be  entered :  Notice  of  the  rule  was  not  given, 
nor  was  it  put  up  in  any  conspicuous  part  of  the 
clerk's  office,  nor  was  any  affidavit  of  notice  on  file. 
Default  was  entered,  without  any  such  affidavit,  on  the 
14th  of  May,  on  which  day  the  plaintifi*  entered  his 
judgment  also.  The  plaintiff  swore  to  a  just  and  ma- 
terial defence,  and  that  he  had  paid  the  plaintiff  six 
hundred  dollars  which  had  not  been  allowed  him,  and 
offered  to  let  the  judgment  stand  as  a  security. 

On  these  grounds  Van  Vechten  moved  to  set  aside 
the  default  and  judgment  thereon,  and  the  defendant 
be  let  in  to  plead. 

Spencer.  There  are  several  grounds  of  objection 
taken  to  the  proceedings.  One  is,  that  notice  ought 
to  have  been  given  of  the  return  of  the  set.  fa.  and  of 
the  rule  entered.  From  the  fourth  rule  of  this  court, 
•  Afoe^  p.  2.  made  in  April  term,  1796,*  it  appears,  that  rules  to 
appear  on  sci.fa.  and  in  ejectment,  are  placed  on  the 
same  footing.  It  is  not  necessar}',  on  entering  the 
rule,  to  give  notice  that  the  rule  has  been  entered. 
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The  notices  by  the  m.fa.  and  in  ejectment,  by  the  ^'^^gll"^ 
declaration^  are   tantamount*     When  the  attorney    ^ .^. .  *.k  . 
appears,  then  notioe  is  required :  But  a  scLJa.  is  no- 
tice in  itself.     The  default,  therefore,  being  regularly 
entered,  must  stand.     The  next  question  then  is, 
-whether,  if  the  proceedings  are  correct  in  entering  the 
default  in  four  days,  the  court  will  let  the  defendant 
in,  on  the  merits?     Grkwold  v.  Stoughton^*  decid*  •-^^►14& 
ed  the  last  term,  is  in  point,  that  as  there  is  no  ac« 
count  given  for  not  appearing,  the  default  is  correct, 
and  will  not  be  set  aside.    There  is  no  excuse  for  not 
entering  an  appearance,  and  for  four  days  the  defend« 
ant  certainly  slept.      In  JSdwards  ads.   M^Kinstry^ 
ante,  p.  125.  the  court  said  that  a  default  must  al- 
ways be  accounted  fon 

Graham^  as  amicus  curia,  observed,  that  it  being  a 
point  of  practice  of  some  importance,  he  took  the  li* 
berty  to  mention,  that  according  to  the  English  prac- 
tice when,  on  a  set.  fa.  to  receive,  two  nihils  were  re^ 
turned,  judgment  was  signed  of  course  on  shoi^ing 
the  returns  to  the  officer. 

Van  Veckten.  We  are  not  to  obtain  the  effect  of 
our  motion  for  two  reasems.  Because  according  to 
the  English  practice  there  are  no  rules  on  a  sci.Ja.  and 
because  no  account  is  given  for  the  default.  As  to 
the  first,  whatever  the  practice  may  be  in  England, 
our  courts  have  established  that  a  four-day  rule  is  to 
be  entered  on  the  return  of  the  writ,  and  then  the  or- 
dinary  rule  is  to  be  given,  and  if  the  default  be  not 
entered,  the  defendant  may  come  in  at  any  time.  A 
scire  facias  is  to  all  intents  a  new  suit,  and  therefore 
there  should  be  the  same  practice  as  in  other  cases; 
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Aug.  Tenn,  tfaiicre  mav  be  a  plea,  &c.    In  thu  the  de£udt  has 
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^  produced  no  injury.    .There  could  be  no  judgment 

tiU  next  term:  Therefore  this r^;id. rule  of  saying 
that  if  you  do  not  account  we  will  not  hear  you, 
though  you  give  evidence  of  reasons  for  our  interfer- 
ence, can  have  no  force  when  we  apply  to  the  discre« 
tion  of  the  court*  The  power  used  in  these  cases  is 
founded  on  justice,  and  whenever  any  thing  like  injus- 
tice  presents  itself,  the  court  will  interpose  and  see  that 
no  advantage  b  taken.  Here  the  defendant  o£fers  to 
let  the  judgment  stand,  therefore  the  plaintiff  runs  no 
risk,  as  the  defendant's  lands  are  bound.  He  swears 
six  hundred  dollars  have  been  paid  on  the  judgment : 
The  question  then  is,  whether  the  defendant  does  not 
necessarily  deserve  favour.  Whether  the  plaintiff 
shall  have  execution  for  six  hundred  dollars  more 
than  are  due  when  merits  are  svfom  to.  That  the 
plaintiff  is  able  to  repay  it,  is  no  answer :  the  oppres* 
sion  of  thus  wringing  so  much  from  the  defendant 
may  be  intolerable.  Notice,  either  express  or  con- 
structivc,  b  necessary  to  a  default ;  here  there  is  nei- 
ther.  Griswold  v.  Stoughion  does  not.  apply ;  it  was 
a  mere  irregularity,  and  no  affidavit  of  merits.  The 
court  cannot  too  much  bear  in  view  that  no  injury 
can  result  by  letting  the  defendant  in  to  plead. 

Spencer^  in  reply.  I  have  strong  doubts  whether 
on  a  scire  Jacias  there  can  be  any  defence*  except  nul 
tiel  recordy  or  the  judgment  satisfied. 


*  To  a  4ci.  fa,  the  defendant  may  plead  in  abatement^  or  in  bar.  3 
In*t.  470.  But  he  can  plead  nothing  in  bar»  which  he  might  hare 
pleaded  to  the  original  action.  Where*  therefore,  the  judgment  vraB  on 
a  warrant  of  attorney,  as  the  defendant  could  have  had  no  opportunity  of 
pleading,  the  court  of  K.  B.  has  ordered  an  issue  to  let  in  the  defence 
of  uaury.     Cook  v.  Jontt^  C^mp,  727.    The  defendant  may  also  plead 
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Per  Curiam.    It  appears  that,  the  defendant  did  ^"fg^^*™* 

not  enter  any  appearance  before  the  expiration  of  the 

rule,  nor  indeed  was  it  until  some  week9  after,  that 
any  appearance  was  entered.  It  is  suggested  in  an- 
swer, thai  notice  ought  to  have  been  served  of  the  en- 
try of  the  rule :  this  is  on  the  other  hand  denied ;  and 
rightly. .  The  default,  therefore,  is  regular,  and  no 
reason  whatever  is  assigned  how  it  has  been  incurred. 
In  all  such  cases  we  have  dejtermined  to  hold  the  par- 
ty to  hisdefault.  The  rule^  of  this  court  says  ^'  Up-  •  Rule  of  ot- 
'*  on  the  return  of  writs  of  $cLfa.  if  the  defendant  be  ^/p.  38.' 
*^  returned  warned,  or  the  second  writ  be  returned 
'^  tnhil^  the  defendant  shall  appear  in  four  days,  or 
^^  judgment  shall  be  entered  by  default."  There- 
fore the  entry  of  the  default  is  perfectly  consistent 
with  the  practice  of  the  court,  and  must  remain :  But 
as  judgment  ought  not  have  been  signed  till  four  days 
after,  and  it  appears  to  have  been  done  on  the  very 
day,  that  is  irregular,  and  therefore  must  be  set 
aside.  ^ 

JftlHam  NeUson  v,  Catharine  Cox^  Magdalene  Beek- 
nuntj    Abraham  H.  Beekman^  and  Johannah  his 

m/e. 

THIS  was  an  application  on  a  point  of  practice  in 
partition.  The  defendants  had  not  appeared,  and 
as  the  act  does  not  specify  any  mode  of  compelling 


in  abatement  that  there  were  not  fifteen  days  between  the  teste  and  re- 
turn. Narti  r.  Bari  oT Sitntingdon^  Lut.  12.  and  for  wti\t  of  these  fifteen 
days,  the  supreme  court  has  set  aside,  on  motion,  the  proceedings  on  a 
4ci./a.  Woodman  and  othert  ads.  Little,  ante,  p.  60.  as  a  tcire/ada*  is  a 
judicial  writ    Sec  Com.  Dig.  title  Abatement  [H.  14.] 
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^^^im^'  tluem  to  come  in,  fToodSy  on  behalf  of  Miggs^  moved 

•■  that  the  following  nite  be  made  absolute,  Mdiich  the 

court,  after  perusal,  was  pieated  to  ovder. 


RULE, 


In  Partition. 


Beck  man,  Abraham  H. 
Beekman  and  Johannah 
liis  wife. 


New-York  Supreme  Court. 
William  Neilsou 

V. 

Catharine  Cox,  Magdalene  ^     The     defendants    having 

neglected  to  answer  or  plead 
to  the  petition  of  the  plain- 
tiff, within  the  time  allowed  them,  by  a  rule  of  this 
court  for  that  pnrpose,  and  it  appearing  by  the  said 
petition,  that  the  plaintiff  is  seised  in  fee*simple,  as 
tenant  in  common,  of  two  undivided  fifth  parts  of 
the  premises  in  the  said  petition  mentioned,  and  that 
the  defendant,  Catharine  Cox^  is  seised  in  fee-simple, 
as  tenant  in  common,  of  one  equal  undivided  fifth 
part  thereof,  and  that  the  defendant,  Magdalene  Beet'- 
mariy  is  seised  in  fee-simple,  as  tenant  in  common, 
of  one  equal  undivided  fifth  part  thereof,  and  that 
the  defendants,  Abraham  H.  Beekman  and  Johanmh 
his  wife,  in  right  of  the  said  Johannah^  are  seised  in 
fee-simple  of  one  equal  undivided  fifth  part  thereof, 
which  not  being  denied,  the  court  doth,  th£R£- 
FOBE,  determine  the  rights  of  the  said  parties  to 
be,  as  in  the  said  petition  is  stated,  whereupon,  and 
on  motion  of  Mr.  Biggs,  attorney  for  the  plaintiff,  it 
IS  ORDERED,  that  partition  of  the  said  premises  be 
made  between  the  said  parties,  according  to  their 
said  respective  rights,  and  it  is  ordered,  that  A.  B. 
C.  D.  and  £.  F.  being  three  reputable  freeholders  of 
Ac  city  of  JVeW'  York,  be,  and  they  are  hereby  ap- 
pointed commissioners  to  make  the  said  partition 
among  the  said  parties,  quality  and  quantity  relative- 
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ly  considered,    according  to   the  respective  rights  Au^.Tem* 
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of  the  parties  aforesaid. 

N.  B.  The  comtnlsaioners  are  named  b)r  the  party 
tothecourt,  and  if  approved  oft  appointed  acoonxUng 
to  the  nomination. 


Cyrus^  Jacksim  v.  jRodolphtis  Mann. 

WOOD  WORTH  moved  for  judgment  as  in  case 
of  nonsuit,  for  not  proceeding  to  triaU  according  to 
notice,  cm  an  affidavit,  stating,  that  the  cause  being 
duly  noticed,  the  defendant  issued,  and  served  sub* 
poenas  on  his  witnesses,  after  which,  the  notice  was 
oounlermanded. 

Sehoenhofveny  contra,  read  an  affidavit  setting  forth, 
th^t  the  plaintiff,  for  want  of  a  material  witness,  who 
could  not  be  then  found,  was  unable  to  proceed  to 
trial,  and,  that  notice  of  countermand  had  been  given 
four  days  before  the  circuit  court ;  he,  therefore,  in- 
sisted there  was  no  ground  for  the  application,  and 
^t  from  the  principle  of  Brandt  v.  Buck/tout,*  the  *^f^#  P* 
defendant  could  not  only  take  nothing  by  his  mo- 
tion, but  the  plaintiff  was  entitled  to  his  costs  for  op** 
posing. 

fToodworth  distinguished  this  from  the  case  men- 
tioned, by  the  defendant's  having  been  here  put  to 
costs. 

P^  Curiam.  The  only  question  here  is,  who 
ahaS  pay  the  expense.  The  pl^ntiff  must,  certainly^ 
bear  the  chai^ges  of  his  own  countermand  .^  That,  and 
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Ang.Tenn,  dienoticc,  are  equally  his  acts ;  the  expenses,  there* 
'  fore,  incurred  after  notice,  always  fall  to  him  when 
he  countermands.  The  judgment  of  nonsuit  must, 
therefore,  be  refused,  but  the  plaintiff  to  pay- the  de- 
fendant the  costs  of  subpoenaing  his  witnesses  prior 
to  the  countermand. 


Robert  Campbell  v.  Timothy  Munger  and  others* 

THIS  was  a  motion  for  judgment  as  in  case  of 
nonsuit  for  not  proceeding  to  trial.  The  affidavit,  on 
which  it  was  grounded^  stated,  that  issue  was  joined 
in '/ant/ary  term,  1802;  that  the  cause  was  duly  no- 
ticed for  the  circuit  in  the  same  year ;  that  it  was  not 
then  tried,  and  was  noticed  again  for  the  c^uit  ia 
May  last,  when  it  was  not  brought  on,  though  it  was 
one  of  the  oldest  is^es  on  the  calendar,  and  no  coun- 
termand of  trial  had  been  given. 

I 

Fan  Antwerp  resisted  the  application,  on.a  deposi- 
tion made  by  himself,  admitting  the  notice  for  the 
last  circuit,  but  setting  forth  also,  that  this  cause,  as 
well  as  another  at  the  suit  of  one  Elijah  Montgomery 
against  the  same  defendants,  were  actions  of  trespass 
quare  elausumjregitj  involving  the  same  question  and 
same  defence ;  that  on  the  trial  of  the  said  cause, 
Elijah  Montgomery  became  nonsuit  at  the  direction 
of  his  honour,  Mr/  Justice  JCent^  to  which  direction 
an  exception  was  then  taken,  and,  by  consent  of  the 
defendant's  attorney,  the  making  up  of  the  case 
was  postponed  till  this  term  ;  that  it  was  under- 
stood and  a^ed,  between  the  deponent  and  the 
defendant's  attorney,  that  the  decision  in  one  of  the 
causes  should  be  ccmclusive  in  the  other9  ;  and 
thereon,  shordy  after  the  trial,  so  as  above  said  to 
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have  been  had  in  the  other  cause,  the  witnesaes  for  Aug.  Tttik, 
both  parties  were  dismissed  and  that  it  was  very   .^.-^.^:-.- 
doubtfiil  whether  a  trial  in  this  present  action  could 
have  been  had. 

Per  Curiam,  delivered  by  Livingston,  J.  This 
18  a  motion  for  a  nonsuit,  for  not  proceeding  to  trial 
at  the  last  circuit  in  Saratoga.  It  appears,  that 
this,  as  well  as  anoiher  action  of  Elijah  JHontgo- 
mtry,  against  the  same  defendants,  was  noticed  for 
trial  at  that  circuit ;  that  they  were  all  actions  of  ^uar^ 
clamum  Jregit^  involving  the  same  questions  and  the 
same  defence*  The  action  of  Montgomery  was  tried, 
and  the  plaintiff  nonsuited,  by  direction  of  Judge 
Kent*  To  his  opinion  an  exception  was  taken  by  the 
plaintiff's  counsel*  I'he  plaintiff's  attorney  upon 
this,  thoQght  it  unnecessary,  until  the  opinion  given 
by  the  judge  could  be  reviewed  by  this  court,  to  bring 
on  the  trial  of  this  cause ;  and  he  swears  that  '^  it 
''  was  understood  and  agreed,  between  the  defend- 
'^  ant's  attorney  and  himself,  that  a  decision  in  the 
*^  cause  tried  should  be  conclusive  in  the  other,  and 
^^  that,  thereupon,  shortly  after  the  trial,  the  witnesses 
*^  of  both  parties  were  dismissed."  « 

Without  relying  much  on  the  agreement  of  the 
attomies,  which  was  not  in  writing,  the  coiut  think 
the  plaintiff  has  accounted  satisfactorily  for  not  bring- 
ing this  cause  to  triaL  He  noticed  it  in  good  faith, 
md  appears  to  have  been  prepared  to  try  it,  but  find- 
ing the  opinion  of  the  judge  against  him  in  another 
cause  embracing  the  same  questions,  and  depend'mg 
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Mt'  Ttrob  on  the  same  evidence,  it  would  have  been  folly  in  him 
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to  proceed  in  the  others  until  the  judgment  of  this 
court  could  be  had.    We  think,  therefore,  that  he 
ought  not  to  stipulate^  and  that  the  costs  for  not  pro- 
dine  to  trial  abide  the  event  of  the  first« 


Hn-'iiri 


David  Combs  v.  Peter  WycJcoff, 

THE  present  action  was  instituted  to  recover  da* 
mages  for  not  delivering  a  boat  alleged  to  have  been 
purchased  by  the  plaintiff. 

Woods  moved  to  set  aside  the  report  of  the  referees 
on  an  affidavit,  made  by  the  attorney  in  the  cause, 
stating  these  grounds  :  that  the  witnesses  of  the  de- 
fendant were  seafaring  men,  and  that  there  had  been 
an  express  agreement  between  the  deponent  and  the 
plaintiff's  attorney,  that  the  referees  should  not  make 
up  their  report  until  the  testimony  on  the  part  of  th0 
defendant  could  be  obtained ;  yet,  notwithstanding 
this  agreement,  the  referees  h«l  reported  without 
waiting  for  the  evidence  on  which  the  defendant  re- 
lied ;  that  a  sum  had  been  allowed  the  plaintiff  for 
a  loss,  said  to  have  been  sustained  by  not  being  ena- 
bled to  carry  a  (juantity  of  wood  to  New-York^ 
though  it  was  proved  and  even  admitted,  that  a  part 
of  the  wood  w^s  previously  sold  by  the  plaintiff,  and 
the  residue  might  have  been  conveyed  to  New-  York^ 
had  he  thought  fit ;  that  the  referees  were  nominated 
by  the  deponent,  without  the  knowledge  of  the  defend- 
ant,  between  whom  and  one  of  them  a  quarrel  had 
taken  place,  which  was  not  made  up ;  that  by  the 
next  circuit  the  defendant lioped  to  be  able  to  procure 
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testimony  which  would  at  l^ast  diminish  the  damages  Aur.  Tiem» 
against  him.  ^^' 

SkinneTj  contra^  read  his  own  deposition,  setting 
forth  that  he  did  not  recollect  the  agreement  above 
mentioned)  and  diat  at  least  it  was  not  in  writing ; 
that  the  referees  met  several  times,  and  were  as  often 
adjourned  at  the  request  of  the  defendant's  attorney 
under  the  pretence  of  not  being  able  to  procure  the 
attendance  of  his  witnesses  ;  that  at  die  last  meeting 
the  defendant's  attorney  declined  summing  up,  and 
so  fiu'  from  any  enmity  exisdng  between  the  defend* 
ant  and  one  of  his  referees,  the  very  par^  named  as 
being  inimical  was  his  qiecial  baiL 

Per  Ctariam^  delivered  by  Livihostok,  J.  The 
defendant  moves  to  set  aside  the  report  of  referees^ 
i^ging. 

> 

1.  That  it  was  agreed  by  the  pldntiff 's  attorney, 
that  no  report  should  be  made  until  the  defendant's 
witnesses  could  be  procured,  which  was  afterwards 
disregarded. 

This  agreement  not  being  in  writing,  and  being* 
denied  by  the  plaintiff  *s  attorney  must  be  laid  out  of 
sight  The  court  cannot,  too  frequently  inculcate 
the  necessity  of  reducing  to  writing  all  agreements 
between  gendemen  of  the  bar*  Many  mistakes, 
mudi  misunderstanding  and  controversy  will,  by  this 
measure,  be  avoided.  In  the  present  case  it  appears 
that  two  mcHiths  elapsed  before  the  report  was  made^ 
which  was  allowing  sufficient  time  for  the  defendant 
to  produce  bis  witnesses.    If  they  were  abroad,  he 
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Aur  Term*  might  Htvc  applied  to  the  court,  (for  si  term  interven- 
"  ed  between  the  appointment  and  report  of  the  refe- 

rees) for  an  order  on  them  ncjt  to  proceed  for  a  rea- 
ficmable  time,  which  would  have  been  granted,  ot  a 
judge  at  his  chambers  would  have  ordered  the  pro- 
ceedings to  stay  until  application  should  be  made  to 
the  court 

2.  Another  objection  is,  that  a  sum  was  allowed, 
which  was  not  proved  to  be  due.  Of  this  aUegation 
there  is  no  satis&ctory  proof,  and  therefore  we  can 
take  no  notice  of  it* 

3.  A  third  objection  is,  an  enmity  between  the  de- 
fendant and  one  of  the  referees. 

This  reference,  it  is  to  be  observed,  was  nominated 
by  the  defendant's  attorney,  and  although  he  mignt 
have  been  ignorant  of  the  quarrel  spoken  .of,  the  de- 
fendant, by  his  acquiescence  in  the  appointment,  and 
submitting  the  cause  to  hb  decision,  cannot  now  avail 
himself  of  this  challenge.  He  should  have  applied 
to  the  court  to  remove  him  and  appoint  another.  It 
is  somewhat  remarkable,  however,  that  the  referee 
who  is  repugnant  or  hostile  to  the  defendant,  should 
be  his  special  bail  in  this  very  cause. 


u 


4.  The  defendant  states,  that  ^'  he  can  now  intro- 
duce evidence  to  diminish  at  least  the  damages  re- 
**  \)orted.'*  This  is  very  loose,  to  say  the  least.  Why 
was  not  this  testimony  obtained  before  ?  And  to  what 
extent  wiH  the  damages  be  reduced,  if  it  be  offered 
now  ?  Will  it  justify  a  diminution  of  only  one  dol- 
lar Qt  less  ?    If  so  ^^  de  mimmis  rnn  curat  kx^^  and 
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if  the  discovery  had  been  made  even  prior  to  the  Avg.  Tena^ 
report,  it  would  be  no  reason  for  disturbing  it.     Let  ' 

the  defendant  take  nothing  by  his  moticm  and  pay  the 
edsts  of  this  application. 


The  People  v.  Harry  CroswelL 

THE  defendant  had  been  convicted  before  his 
honour,  Chief-JusticeLEwis,  at  the  last  circuit,  held 
in  and  for  the  county  of  Columbia^  on  an  indictment 
for  a  libel  on  the  President  of  the  United  States.  The 
proceedings  were  originally  commenced  before  the 
justices  in  general  sessions,  from  whence  they  were 

removed  into  this  court,  and  went  down  to  the  circuit 

• 

in  the  usual  manner.  On  his  conviction  recognizan- 
ces were  taken  for  his  appearance  the  first  day  of 
term  to  receive  judgment,  but  his  counsel  consider- 
ing the  chief-justice  to  have  totally  misdirected  the 
jury,  were  rather  at  a  loss  how  to  bring  the  matter 
before  this  court.  It  ^as  resolved  by  the  bench,  diat 
on  the  cause  being  brought  up  and  sent  down  to  the 
circuit,  the  suit,  though  in  its  nature  a  criminal  prose- 
cution, took  the  course  of  a  civil  action ;  that  within 
the  first  four  days  of  the  term  ensuing  the  conviction, 
a  motion  in  arrest  of  judgment  might  be  made,  or 
the  parties  may  make  a  case,  and  bring  every  thing 
Fully  before  the  court.  This  measure  they  advised, 
as  being  in  the  present  instance  more  explicit,  and  it 
being  adopted,  they  gave  day  till  the  fourth  day  of 
next  term,  taking  recognizances  from  the  defendant 
and  two  others  for  his  due  appearance,  himself  in  500 
dollars,  his  sureties  in  250  dollars  each. 
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Ang'  T6nBf 

,    Lusher  V.  Walton. 

VAN  VECHTEN.  This  is  a  motion  for  t  rule 
to  refer,  llie  affidavit  states  there  are  long  accounts 
to  adjust. 

JEmott.    I  must  oppose  it     The  notice  does  not 
mention  the  nanie  of  the  referees;  irom  BetUey.  fFU* 
•  jbae,  p.     lettf^  decided  last  term,  this  is  necessary. 

Per  Curiam.  If  the  cause  contains  long  accounts 
you  cannot  try  it. 

Spencer  observed  to  the  court,  that  a  cause  could 
not  be  referred  at  the  circuit ;  but  from  the  case  cited, 
the  application  might  be  renewed  the  next  non-enu- 
merated day. 

Emott.  Tf  the  court  say  they  will  hear  it,  I  shall 
waive  the  objection. 

Per  Curiam.  The  omission  must  be  accounted 
for,  and  therefore  we  cannot  say  we  will  hear  it.  All 
notices  must  be  for  the  first  day  ;  if  not,  an  excuse 
must  be  offered.  But  a  party's  misapprehendmg  a 
rule  has  frequently  been  received  as  an  excuse.  The 
decision  quoted  has  altered  the  former  practice,  and  if 
the  party  will  swear  he  did  not  know  it,  he  may  apply 
again. 

Emott  waived  his  objection  as  to  the  omission  of 
the  names. 


f 
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Fan  Vechien  read  his  affidavit  and  another  in  sup-  Au^.  Teni« 

«*    r  •♦  *^        1803. 

port  of  It  ......i.^ 

Etnott,  opposed  the  rule  on  a  deposition  by  the  • 
plaintiff  stating  that  an  account  between  him  and  the 
defendant  had  been  long  ago  settled^  on  which  there 
appeared  a  certain  balance  due*  for  which  the  present 
action  was  brought,  and  that  he  believed  the  matter 
in  dispute  involved  points  of  law. 

Per  Curiam.  From  the  plaintiff's  affidavit  it  does 
not  appear  there  was  a  final  closure  of  accounts,  so 
as  to  entitle  to  oppose  the  rule ;  besides,  there  are 
two  affidavits  against  him ;  the  weight  of  evidence 
must,  therefore  preponderate,  and  his  single  affidavit 
must  give  way.  His  second  ground  for  resisting  the 
application  is,  that  on  the  examination  questions  of 
law  will  arise.  This,  if  properly  stated,  would  have 
been  a  good  reason  for  denying  the  rule ;  but  on  tliat 
point  the  affidavit  is  defective  :  it  states  his  informa- 
tion and  belief  that  it  will  arise  ;  it  ought  to  have  said 
that  *'  he  is  advised  by  his  counsel,"  and  even  then 
to  have  set  forth  the  particular  and  specific  point,  to 
satisfy  us  that  it  did  exist.  For  these  reasons,  there* 
fore,  as  the  first  taken  objection  is  waived,  the  plain- 
tiff's affidavit  is  insufficient  and  the  defendant  must 
take  his  rule* 


Jacksonj  an  the  demise  of  Joseph  fFinterj  v.  Martin 

M^Evot/f  tenant  in  possession. 

WOODS  applied  to  vacate  the  judgment  entered 
against  the  casual  ejector,  and  to  admit  Benrjf  Mas* 


1803. 
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Mr-^Tenii,  terton  to  be  made  defendant,  on  such  terms  as  the' 
.  court  might  be  pleased  to  order. 

From  the  affidavit  of  Masterton^  it  appeared,  that 
the  suit  was  instituted  to  recover  possession  of  fort jr«. 
five  acres  of  land  in  the  county  of  fFest*  Chester^  to 
which  he  claimed  title,  and  has  a  real  and  substantial 
defence  to  make  :  that,  on  the  26th  day  of  July  last, 
the  deponent  discovered  in  the  book  of  common 
rules  of  this  court,  that  a  rule  for  judgment  against 
the  casual  ejector  had  been  entered  in  the  above 
cau8?,  on  the  12th  day  of  May  preceding ;  that  the 
tenant  in  possession  never  informed  the  deponent  of 
any  declaration  in  the  said  suit  having  been  served 
upon  him,  till  a  long  time  after  the  rule  for  judgment 
had  been  entered  ;  that  the  deponent  believed  the 
knowledge  of  it  was.widiheld  from  him,  owing  to  a 
good  understanding  between  the  lessor  of  the  plain- 
tiff, and  the  tenant  in  possession,  to  prevent  that  de- 
fence being  made,  which  the  lessor  of  the  plaintiff 
was,  previous  to  the  commencement  of  the  above 
suit,  told  by  the  deponent  he  would  make,  and  that 
on  search  he  finds  no  record  has  been  filed  in  the 
above  cause. 

These  facts  and  allegations,  he  contended,  were  tan- 
tamount to  a  positive  assertion  of  title,  that  it  was 
impossible  without  one  to  have  a  real  and  substantial 
defence.  That  nothing  would  be  lost  by  the  plaintiff, 
as  a  trial  might  be  had  at  the  circuit  in  September. 
That  the  question  would  then  fairly  come  up,  whether 
the  deponent  or  fFinter  was  really  entitled. 
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Radcliff^  J;     There  does  not  appear  to  be  any  •^^^•g3™» 
relation  between  Masterton  and  the  tenant.  ■ 

Woods.  Perhaps  the  aiEdavit  does  not  go  quite  far 
enough  in  stating  that  ejEcpressIy,  but  surely  ift  may 
well  be  gathered  from  the  whole. 

« 

Emotty  contra.  iTie  deponent  does  not  swear  to  ^ 

any  title ;  he  only  says  he  has  a  claim :  he  does  not 
swear  that  he  is  the  landlord  ;  not  even  that  there  is 
a  privity  between  him  and  the  tenant.  If  then  there 
IS  no  title,  if  he  is  not  landlord,  and  if  there  is  no  pri* 
vitv,  how  can  he  be  made  a  defendant  ?  If  a  man 
may  thus  come  in  and  vacate  a  judgment,  without 
any  complaint  from  the  tenant,  there  b  not  one  which 
may  not  be  set  aside.  There  is  nothing  stated  which 
shows  that  notice  of  the  ejectment  ought  to  have 
been  given  to  the  deponent.  The  tenant  is  not  oblige 
ed  to  hunt  out  all  persons  who  have  claims ;  he  can 
only  be  expected  to  communicate  to  his  privies. 

Per  Curiam.  .The  party  can  take  nothing  by  hi& 
motion. 


Jackson^  on  the  demise  of  Rodman^  v.  Adam  BrcwnS 

SPENCER  moved  for  judgment,  as  in  case  of 
Bonsuit,  for  not  proceeding  to  trial.  The  notice  was 
served  on  the  first  day  of  term,  for  argument  on  this. 
The  affidavit  accounted  for  its  not  being  noticed  for 
the  first  day,  by  stating,  that  it  had  been  delivered, 
on  the  twenty-sixth  of  Jultfy  to  a  person  who  was 

£  e 


« 

Mr  *!*«»»  Ilie9  aboot  leaving  Hudson  for  4fi>Qn$y  bqt  who  had 
either  lost  itj  or  l^ft  it  behiod  with  $om^  papers  of 
hbown. 

1^  Vecktfn  opposed  the  motion,  by  an  af&dfltvit 
of  the  indisposition  of  both  attorney  and  counsel  in 
the  cause,  when  too  late  to  employ  others. 

.  The  cause  was  countermamdedf  bu^  after  the  cir- 
cuit b^^an. 

P^  CViriank  The  excuse  is  sufficient  to  prevent; 
granting  the  judgment  applied  for,  but  the  plaintiff 
must  pay  (he  costs  of  not  proceeding  to  trial.  It  was 
%  mis£3rtune3t  it  i&  true^  that  the  parties  should  have 
been  afflicted  with  sickne^^  but  it  is  a  misfortune 
^t  ought  uQt  to  fall  on  the  d/efendant. 

Jackson^  en  the  demise  of  Elkanah  fTatson^  v. 

Mm  Marsh. 

W.  WOODS  moved,  on  the  common  affidavit, 
for  judgment  as  in  case  of  nonsuit  for  not  proceeding 
to  trial. 

Emott  resisted  it  by  a  counter  affidavit,  setting 
forth  that  the  cause  was  duly  noticed  for  Cayuga 
county,  but,  nine  days  before  the  trial,  the  defend- 
ant served  a  notice  to  produce  papers,  which  were  in 
Albany. 

Emott  stated  some  circumstances  tending  to  show 
tricking  practice,  but  nothing  of  that  sort  appeared 
by  the  affidavit. 
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Per  Curiam.  What  is  the  distance  from  the  coun-  Aiqf.  T«nii, 

1803. 

ty  court  in  Cayuga^  to  Albany  ?  i*.».  ■  wn. 

Emott.    One  hundred  and  eighty  miles*. 

P^r  Curiam.     The  plaintiff  must  stipulate  and  pay 
^    costs.     There  b  no  proof  of  want  of  time. 

Samuel  B.  TVebb  v.  Thomas  tf^Ukie. 

THIS  was  an  action  on  a  sealed  note,  dated  on  the 
thirtieth  <rf*  the  month.  The  declaration  stated  th<e 
"  date  to  be  the  thirteenth.  ErAott  on  the  first  day  of 
term,  had  <^tained  a  rule  to  amend  the  declaration 
by  striking  out  the  woid  *'  thirteenth,'*  and  inserting 
the  word  *^  thirtieth."  No  person  appearing  to  op* 
pose,  the  motion  was  granted  of  course^  and  without 
imposing  terms. 

Fan  Vechten  now  applied  to  vacate  that  nile^  and 
that  it  be  ordered^  that  the  amendment  be  on  the 
usual  terms.  This,  he  said,  was  necessar}',  because, 
the  plea  of  non  est  factum^  which  was  then  proper, 
might  now  be  highly  the  reverse*  The  court  was  • 
always  disposed  to  set  things  right,  if  it  lay  in  their 
power.  They  never  could  mean  that  the  plainti^ 
who  had  been  guilty  of  a  mistake  in  his  declaration, 
should  have  liberty  to  amend  thaU  and  the  defend- 
ant  be  held  to  a  plea  that  mig^t  be  in^plicable.  Be- 
sideS)  there  was  ample  time  to  give  a  plea  before  the 
next  circuit,  and  surely  the  court  will  not  shut  out 
the  defendant  from  pleading  de  novot  When  hifi  first 
pfea  was  the  result  of  the  plaintiff's  mistatemfent. 
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Atty.  T^rni,      Per  Curiam.  Let  the  former  rule  be  vacated,  and 
«i.-r-  the  plaintiff  amend  on  ttte-  usual  terms. 


np^m 


WiUiatn  Gilliland  v.  Joseph  MorrelL 

THE  affidavit  that  was  read  stated*  that  in  Octo^ 
ber,  1802,  a  motion  was  made  on  the  part  of  the  de- 
fendant for  judgment,  as  in  a  case  of  nonsuit ;  which 
no  one  appearing  to  oppose,  was  granted  as  of  course. 
The  judgment,  thus  taken,  was,  in  the  same  term, 
eet  aside  by  the  plaimifl^  on  the  usual  terms  of  stipu- 
lating to  try  the  next  circuit,  and  paying  the  costs  of 
not  proceeding  to  trial.  The  stipulation  was  entered 
into,  the  costs  taxed,  and  demanded,  but  not  paid, 
and  now  cooitinued  unsatisfied ;  that,  therefore,  and 
as  the  defendant's  only  witness  could  not  be  founds 
.he  did  not  attend  by  himself  or  attorney,  at  the  laat 
circuit  in  ^prU. 

On  these  facts  duly  sworn  to,  and  on  an  affidavit 
of  the  defendant,  that  he  had  a  good  and  substantial 
defence,  as  informed  by  his  counisel,  which  he  veri« 
ly  believed  to  be  true  ;  that  on  the  merits,  the  plain- 
«  tiff  could  not  recover,  and  that  a  material  witness  was 
wanting,  without  whose  testimony  the  defendant 
could  not  proceed  to  trial,  but  which  he  could  pro* 
cure  by  the  next  circuit, 

Fan  Vechten  moved  to  set  aside  the  verdict,  and 
grant  a  new  trial. 

JVoodworthn  contra,  produced  a  certificate  from 
the  clerk  of  the  circuit  court,  that  the  trial  of  the 
above  cause  was  had  on  the  eighth  day  of  jipril  last^ 
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■when  Mr.  Fan  Vechten  appeared-for  Mr.  Ftak,  attor-  An;.  Tem, 

"*  1803 

ney  for  the  defendant.    On  this,  he  contended,  every  L^ 

irregularity  was  waived,  and  the  verdict  must  stand, 
otherwise  the  chance  of  a  verdict  might  be  taken  at 
any  time  after  a  little  advantage  obtained,  and  in 
•case  of  a  vrant  of  success,  a  motion  to  set  it  aside  re- 
sorted ta 


Per  Curiam.  This  is  an  application  to  set  aside  a 
verdict.  There  are  many  facts  stated.  With  re- 
spect to  the  entry  of  the  rule  for  setting  aside  the 
judgment,  as  in  case  of  nonsuit,  there  may  be  some 
doubt :  The  clerk  finds  no  rule  entered,  but  as  there 
was  a  stipulation  filed,  the  court  take  it  for  granted 
that  it  was  on  the  usual  terms.  It  is  necessary,  how- 
ever, that  in  all  cases  of  stipulation,  there  should  be 
a  demand  of  costs ;  this  demand  should  be  accompa- 
nied with  a  copy  of  the  rule,  and  if  the  costs  be  not 
paid  in  twenty  days  after,  then  the  party  may  enter 
up  judgment  of  nonsuit,  and  take  the  effect  of  his 
application*  The  defendant  swears,  that  he  did  . 
present  a  bill  of  costs,  but  does,  not  say  it  was  with  a 
.copy  of  the  rule  annexed ;  this,  too,  was  on  the 
agent,  and  not  on  the  party,  or  his  attorney.  The 
defendant,  therefore,  has  not  been  correct  in  his 
proceedings>  and  if  the  demand  was  not  regular,  the 
{daintiff  was  regular  in  noticing  his  cause  for  last 
April,  and  bringing  it  on  to  trial.  But,  admitting 
that  in  so  doing,  he  had  been  guilty  of  an  irregularity, 
the  defendant's  appearing  on  the  trial,  is  a  waiver  of 
all  advantage  to  which  he  might,  otherwise,  have 
been  entided.  It  was  decided  last  term,  in  the  case 
of  Brain  v.  Hodelicks  and  Shiuersy^  that  if  a  party  *  Jme,  fu 
^ppear^  he  waives  all  irregularity.    But  it  has  been  ^^^ 
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Au|r-  Tern,  showti  there  was  not  any  ;  and  if  there  was,  the  con* 
'  duct  of  the  defendant,  has  placed  the  case  in  the  same 
situation  as  if  there  was  not.  The  plaintiflT,  thenefore»  . 
is  regular.  Against  this,  is  read  an  affidavit  of  meiv 
its :  on  such  an  affidavit,  the  court  will  not  set  aside 
a  regular  verdict.  There  is  no  irregularis  ;  the  de^ 
fendant  appeared,  and  has  shown  no  excuse  why  he 
did  not  defend ;  for  if  his  Witness  could  not  have 
been  obtained,  the  court,  on  the  common  affidavit, 
would  have  put  off  the  trial*  The  defendant  mo9t 
take  nothing  by  his  motion. 


Salmon  Cogswell  v.  £vert  Vanderbergh. 

WOODWORTH,  on  the  part  (tf  die  defendam, 
moved  to  set  aside  the  default,  and  aH  subsequent  pro- 
ceedings on  two  affidavits,  made  by  the  defendant 
and  another  person,  stating  that  a  capiai  ad  re^nm^ 
Jiendum  in  this  suit,  was  dulv  issued  ahd  served  in  the 
month  of  November  last ;  that  in  February  following, 
the  defendant  called  on  the  plaintiff,  and  offered  to  pay 
part  of  the  debt,  if  he  could  have  thne  for  the  resi- 
due ;  that  this  being  agreed  to,  the  defendant  paid  300 
dollars,  and  the  plaintiff  promised  to  stay  all  proceed- 
ings ;  the  defendant's  affidavit  further  showed  that  he 
had  frequently  called  on  the  plaintiff  to  settle  the  resi^ 
due,  but  that  he  was  either  from  home,  or  engaged  in 
Company,  and  had,  notwithstanding  his  agreement  to 
stop  the  suit,  gone  on,  obtained  a  judgment  by  default, 
and  taken  out  execution ;  that  the  defendant,  rdying 
on  the  agreement,  had  not  employed  mtj  attorney, 
and  the  execution  was  for  more  than  was  due,  credit 
not  having  been  giren  the  defendant  fbr  an  aco6uiil 
which  he  had  against  the  plaimiff.    The  affidavit, 


—       f^ 
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W6&dmarth  said^  in  addition  to  its  being  supported  bj  Aug.  Tem, 
the  deposition  of  another  person,  carried  internal  evi.  ' 

dence  of  its  truth.  It  was  not  natural  to  suppose  that 
a  man  should  pay,  after  an  arrest,  so  large  a  sum,  on 
account  of  th^  debt,  under  no  kind  of  agreement,  but 
leave  himself  open  to  an  execution  for  the  residue, 
ib^  v^ry  ncjit  moment.  He  therefore  hoped  the 
court  would  set  aside  the  whole  proceedings,  as  being 
in  violation  of  every  principle  of  good  &ith» 

• 

Fan  Antwerp^  contra,  read  a  long  aSd^vit  by  the 
plaintiff,  denying  the  reci^ipt  of  the  money  on  any  con- 
dition, and  swearing  to  the  justness  of  his  executiook : 
But  the  denial  rested  on  his  own  testimony  alone. 

Per  Curiam.  This  is  an  application  to  set  aside 
t}ie  judgment,  and  all  subsequent  proceedings.  The 
affidavits  are  very  lengthy »  and  so  far  as  they  relate  t^ 
merits,  we  put  them  totally  out  of  view,  for  on  that 
point  they  .cannot  be  received,  the  plaintiff  having 
been  perfectly  regular,  according  to  the  rules  of  this 
court.  But  the  motion  is  made  on  the  further  ground 
of  surprise.  To  this  effect  the  defendant  haa  sworo, 
and  hb  testimony  is  corroborated  by  that  of  another 
witness  to  the  same  effect.  On  the  other  hand  may 
he  opposed  the  positive  denial  of  the  plaintiff.  If  the 
weight  of  testimony  be  to  decide,  it  will  be  found 
with  the  defendant.  There  h^s  at  least  been  a  mis^ 
imderstanding  ki  this  business.^  The  defendant 
^oiif^t  he  paid  his  moeey  that  the  suit  mig^t  not  go 
«D,  and  therefore  did  not  make  any  defence.  It  is 
evident  some  great  mistake  has  been  made ;  the 
p1;iintiff,  however  is  perfectly  regular,  and  as  each 
Mle  may  have  tbouRht  himself  right,  the  Hidetnent 
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Aug^  TeriUf  and  proceedings  must  be  set  aside  on  payment  6f 

1^  costs,  pleading  issuably ,  and  taking  notice  of  trial  for 

the  next  circuit. 


Joseph  Hawkins  and  others  v.   S.  Bradford* 

VAN  VECHTEN  moved  for  a  rule,  against  the 
referees  in  this  suit,  to  show  cause,  why  an  attach- 
ment should  not  issue  against  them  for  not  making  up  . 
their  report,  or  that  they  be  ordered  so  to  do.  The 
affidavit  on  which  the  application  was  founded,  set 
forth,  that  at  the  meeting  c^  the  referees,  after  the 
counsel  of  the  plaintifl^  had  opened  their  case,  and 
stated  the  nature  of  their  demand*  the  counsel  fw 
the  defendant  presented  a  plea  to  the  referees  on  re- 
ceipt of  which  they  refused  to  hear  any  testimony  on  . 
the  part  of  the  plaintiffs,  and  neither  reported  any 
thing  due  to  them,  nor  did  they  make  any  report  in 
fevour  of  the  defendant. 

Spencer^  contra,  resisted  the  application,  and  sub- 
mitted to  the  court  a  special  statenoent  of  the  matter 
in  the  nature  of  a  report.  The  facts  as  there  stated 
*were,  that  after  the  due  assembling  of  the  referees, 
8tc.  they  called  on  the  counsel  of  the  plaintiffs  to  spe- 
cify his  clients  demand,  which,  excepting  the  ques- 
tion of  interesti  was  originally  admitted  by  the  de- 
fendant's counsel  to  amount  to  about  1,400  dollars^ 
but  that  there  was  a  defence,  which  would  supersede 
tile  necestiily  of  proving  the  exact  sum  claimed^ 
though  it  might  be  ascertained  by  the  *books  and  biUs 
before  the  referees  ;  that  the  defence  was  payment  of 
1,469  dollars  in  full  satisfaction,  forproof  of  which,  a 
receipt  was  offered  in  evidence,  and  an  acknowledg*- 
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totesAr  under  die  hand  of  the  defendant V  attorney,  ^^^^L^™* 

Admitting  certain  things  which  the  subscribing  wit- L^ 

ness  would  have  sworn  to,  if  present.  That  the 
ldainti&  objected  to  the  admission  of  this  testimony, 
but  before  the  question  of  admissibility  could  be  ar-> 
gued,  the  defendant  produced  the  following  plea.— r 
"  And  now  at  this  day,  that  is  to  say,  on  the  19th  day 
"  of  July,  1803,  before  George  Hde^  Samuel  Ed- 
'^^  mondB  and  JRoswell  Hotchkisy  referees  herein  ap* 
pointed,  it  being  tiie  first  day  and  time  of  their 
meeting  hereon,  and  upon  the  matters  referred  to 
"  them  in  the  above  cause,  comes  the  said  John,  by 
^'  Erastus  Boot,  his  counsel,  and  says,  that  the  said 
Joseph^  8cc.  ought  not  further  to  maintain  their 
said  action  against  hirat  the  said  John^  because,  he 
*'  says,  that  after  the  14th  day  oSMay  last  past,  from 
which  day,  day  was  given  to « the  said  referees,  to  . 
make  their  report  until  4he  first  Monday  'ui  August 
'*  next,  before  the  justices  of  the  supreme  court,  &q< 
*'  at  the  city -hall,  of  the  city  of  Albany  aforesaid,  the 
"  aforesaid  action  was  continued,  to  wit^  On. the  28th 
day  of  May,  in  the  year  aforesaid,  at  the  city  pf 
Albany  f  in  the  county  of  Albany  aforesaid,  the  said 
John  did  pay  to  the  said  Joseph^  Slc«  the  sum  of  on^ 
''  thousand  four  hundred  and  sixty-nine  dollars  in  fuU 
satisfaction,  and  discharge  of  all  and  singular  th^ 
matters  and  things^  and  the  sums  of  money  due  tp 
*^  the  said  plaintifis,  and  for  the  recovery  whereof,  ^ 
*'  this  aforesaid  action  hath  been  brought  and  prose- 
^^  cuted,  and  which  said  sum  of  one  thousand  four 
^'  hundred  an<}  sixty-nine  dollars,  was  then  ai)d  there 
<<  accepted,  taken  and  received  by  the  above  plain- 
^*  tiffs,  in  full  satisfaction  and  discharge  of  sdl  and 

J  f 
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Ang.  Tern,  <<  Singular  matters  and  thitigs»  and  o£  the  sums  of 
'  "  money  due  to  them,  and  for.  the  recovery  whereof, 
'^  this  aforesaid  action  hath  been  brought  and  prose- 
"  cuted,  and  this,  &c.  wherefore,"  &c.  That  there- 
on the  referees  adjourned  the  further  bearing  and  re- 
turned the  said  plea. 

This  was  a  report;  it  was  all  the  referees  could 
do  as  they  could  not  undertake  to  decide  whether 
the  plea  was  good  or  not,  that  being  matter  of 
law.  ^ 

Per  Curiam.  The  motion  is,  that  the  referees  be 
ordered  to  make  a  report,  they  having,  instead  of 
that,  made  a  special  retuni  of  all  the  facts,  to  which 
they  have  annexed  the  plea  of  the  defendant,  offered 
to  them  at  the  hearing.  The  application  n  ust  be 
granted ;  therefore,  let  the  rule  be,  that  the  referees 
report  by  the  first  day  of  next  term. 

N.  B.  After  giving  the  opinion  of  the  court,  Kent,^ 
J;  observed,  that  then*  honours  would  advise  the  re- 
ferees in  making  up  their  report  to  allow  the  receipt, 
if  they  believed  it  genuine,  and  to  have  been  fairly 
obtained,  in  (Mder  that  the  plaintiff,  on  whose  affida- 
vit the  application  was  made,  if  he  thought  himself 
aggrieved,  or  that  it  was  improper  to  allow  a  receipt 
given  after  the  rule  to  refer,  might  apply  to  the  court 
to  set  aside  the  report  on  that  ground,  at  which  time 
the  question  might  be  fully  argued. 

The  Court  desired  that  all  cases  submitted  to  them 
without  argument,  should  be  so  indorsed,  becaus<e 
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tbey  might  otherwise  be  laid  aside,  under  an  idea  Aug.  Term, 
that  an  argument  would  take  place;  - 


Peter  Renaudet  v.  Ephraim  Crocken. 

THIS  was  an  action  of  trespass  quare  clausumfre- 
gity  tried  at  the  Matf  circuit,  for  the  county  of  Sara^ 
toga,  in  the  year  1803,  before  his  honour  Mr.  Jus- 
tice Kent.  The  only>  questions  raised,  for  the  deter- 
mii>at)on  of  the  court*  were  : 

ist.  Whether,  if  a  trespass  be  committed  in  a  part 
of  a  town,  which,  by  a  division  made  before  the 
commencement  of  the  action,  is  annexed  to  another 
township^  the  plaintiff  can  declare  as  for  a  trespass, 
committed  in  the  township  where  the  locus  in  quo  was 
originally  situated  ? 

2d.  Whether  a  surveyor,  acting  under  the  authori- 
ty of  a  person  appointed  by  virtue  of  a  power  of  sub- 
stitution in  a  letter  of  attorney,  ought  to  be  admitted 
to  testify  to  the  facts  of  such  survey,  without  show- 
ing the  letter  of  attorney,  though  it  was  acknow- 
ledged to  exist  ? 

3d.  Whether  an  agent,  having  received  several 
sums  of  money  on  account  of  trespasses  alleged  to 
have  been  committed  on  the  lands  of  his  principal, 
and  which  he  promised  to  refund  if  he  did  not  re- 
cover in  the  present  action,  was  a  competent  wit- 
ness? 
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Aug.  Term/      l*he  fwrth  was  merely  as  to  the  weight  ti  toeU^ 

1803.  ^  ° 

mony. 

Per  Curiam f  delivered  by  Livingstok,n  J. 
1.  The  trespass  having  been  committed  in  1797» 
at  a  pkice  then  withm  the  town  of  Saraiogaj  the 
plaintiff  had  a  right  to  allege  it  was  done  in  that 
town,  according  to  the  truth  of  the  case,  without  re* 
gard  to  its  subsequent  ^vision.  The  judge,  tho'e^* 
fore,  properly  overruled  this  objeotion. 

2.  It  vras  Hot  necessary  to  produce  the  plaintiff's 
letter  of  attorney  to  Beriah  Palmer.  The  object  of 
Baldwin's  testimony,  was  to  show,  that  Jacobs  lived 
on  a  lot  of  the  plaintiff)  and  acknowledged  his  right ; 
that  it  was  then  regarded  as  the  [daintiff 's^  taken  care 
of  as  his,  and  possessed  under  him ;  whether  this  had 
been  done. under  a  power  or  not,  was  immaterial.^^ 
The  ownership  and  possession  of,  or  under  him  were 
the  important  facts  to  b^  establbhed. 

3.  Beriah  Palmef  was  a  competent  witness,  not- 
.withstanding  the  agreement  he  may  have  made  to 
refund  the  monies  he  had  received  from  other  tres- 
passers, in  case  the  plaintiff  iailed  in  this  suit/ — 
Such  monies  must  have  been  received  for  the  plain- 
tiff; and  he  <xily,  and  not  the  witness^  would  be  af- 
fected by  such  refunding* 

4.  If  the  jury  believed  the  plaintiff's  witnesses, 
and  we  are  to  presume  they  did,  the  verdict  is  iMt 
against  evidence*  and  ought  not  to  be  disturbed. 
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Aug.  Term, 
1803 

Jackson^  on  the  denuse  ^f  fFUBams  and  others^  v«  ' 

Chamberlin  a^  others. 

.  RUSSEL  mored  for  judgment,  as  in  case  of  non^ 
suit,  for  not  proceeding  to  trial*  The  affidavit  stated, 
that  issue  was  joined  previous  to  June^  1802* 

Fan  Vechten  read  an  affidavit,  settmg  forth  that 
thirty^five  cases  were  on  the  calendar,  of  which  only 
thirteen  were  tried,  but,  from  the  length  of  those,  and 
Ihe  criminal  business  before  the  conrt,  the  present  ac- 
tion could  act  be  heard. 

Per  Curiam.  As  many  causes  were  tried,  it  is  m* 
.CHmbent  on  die  plaintiff  to  show  that  those  issues 
.were  older  than  his.  Let  the  defendant  take  the  ef- 
fects  of  his  motion,  unless  the  plaintiff  stipulate  and 
pay  costs^ 

David  Deas  v.  Paschal  A*.  Smith,  President  of  the 
Columbian  Insurance  Company. 

ISSUE  had  been  joined  in  this  cause,  in  1800,  and 
two  commissions  had  been  sued  out ;  one  had  been 
retwned,  but  a  long  time  having  elapsed,  the  defend- 
amt  gave  notice,  for  the  last  term,  that  he  would  then 
.move  for  judgment,  as  in  case  of  nonsuit.  On  its 
being,  brought  on,  the  plaintiff  stipulated  to  try,  at 
'thenext  sittings,  or  circuit  court,  reserving  to  him- 
self the  right  of  apfdying  to  the  court,  for  a  renewal 
of  the  stipulation,  in  case  the  other  conmiission,  then 
pendii^,  should  not  be  returned. 
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Aogr-  Term;       Benstm  now  renewed  the  application  for  juc]^^ent, 


1803. 


on  an  affidavit,  stating,  that  a  few  dajs  after  the  above 
stipulation  was  entered  into,  the  commission  to  which 
it  alludes,  arrived,  and  that  the  cause  had  been 
duly  noticed  for  the  last  sittings,  but  had  not  been 
brought  on. 

fToodsj  contra,  read  an  affidavit  by  the  parties,  on 
account  of  whom  the  plaintiff  had  effected  the  |}oKcy 
of  insurance,  on  which  the  present  action  was 
brought.  The  affidavit  stated  the  loss,  exhibition  of 
proofs,  application  for  payment,  refusal  to  pay,  com- 
mencement of  suits,  suing  out  of  commissi(Mis,  and 
their  return.  That  the  interest  was  not  fuUy  proved 
by  the  witnesses  examined  under  the  last  commission, 
as  they  were  privy  only  to  the  lading  of  what  was  pur- 
chased by  one  of  the  witnesses,  and  covered  by  a  for- 
mer  policy,  but  knew  nothing  of  the  residue  ;  that 
the  cause  was,  nevertheless,  noticed  for  trial,  under 
an  idea  of  proving  interest  in  sundry  other  articles  of 
the  cargo  by  one  York  fFilson^  who,  though  a  seafar- 
ing man,  the  deponent  believed  to  be  permanently  re- 
sident in  JVeiV'  Yorkj  as  he  had  lived  there  for  twelve 
months  uninterruptedly ,  but  had  lately  gone  iotht  East- 
Indies ;  the  deponent  first  learnt  this  circumstance 
during  the  time  of  the  last  sittings,  and  his  witness 
was  not  expected  to  return  before  the  ensuing  winter ; 
that  being  advised  the  testimony  of  IFikon  was  ma- 
terial, the  defendant  did  not  proceed  to  trial.  •  But 
that  he  was  advised,  and  believed,  one  fFUBam  Ro^ 
binsoTij  shortly  expected  here,  was  a  material  witness 
for  htm,  and  that  he  believed  he  should  be  able  to  ob- 
tain Robinson^ s  attendance  at  the  next  sittings  in  Netn- 
Yorkf  or  the  circuit  thereafter ;  that,  as  the  deponent 
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was  informed,  and  believed,  the  ground  of  defence,  Aug.  Term, 
insisted  <m  by  the  defendant^  was  the  want  of  inter-  . 

est,  and  that  the  deponent  understood,  and  beUeved, 
the  defendant,  or  some  person  in  his  behalf,  pffered 
to  return  the  premium,  and  pay  costs,  which  offer 
the  deponent  refused  to  accept.  That  the  deponent 
was  informed  and  believed,  the  cause  was  one  of  the 
oldest  on  the  calendar,  but  was,  when  called  in  its  or- 
der».passed,  for  the  accommodation  of  the  defendant ; 
that  the  deponent  would  have  proceeded  to  trial,  but 
for  a  notice  to  produce  certain  papers,  which  he  was 
not  prepared  to  do.  These  reasons,  Woods  argued, 
were  sufficient  to  prevent  the  object  of  the  motion ; 
at  least,  if  a  nonsuit  was  ordered,  it  would  be  on  con- 
dition of  the  defendant's  abiding  by  his  own  proposal, 
and  paying,  what  was  acknowledged  to  be  due,  the 
premium  and  costs  of  suit  « 

Benson  offered  a  counter  affidavit  to  show  that  York 
Wilson  was  a  slave,  and  therefore  the  want  of  his  tes- 
timony could  never  have  prevented  the  cause  from 
being  heard,  because,  had  he  been  present^  his  evi- 
dence could  not  have  been  received. 

Woods  contended,  that  counter  affidavits  were  in- 
admissible, because,  in  the  first  place*  a  copy  had 
never  been  furnished,  and,  in  the  next  place,  the  prac- 
tice was  to  exclude  them)  it  being  ipeumbent  on  the 
party  moving,  to  support  his  applicatioi^on  his  ori^- 
nal  depositions. 

• 

Benson  acknowledged  the  general  prq[K)»tion,  but 
distinguished  the  present  case  by  this  circumstance ; 
that  the  counter  affidavit  was  not  to  support  the  mo- 
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^^^im^  tton^  but  to  ocmtitKiiGt  a  cdhiteral  and  independent 
'*— — ^  fact  asserted  bf  the  plaintiff ;  and  as  to  not  being 
furnished  with  a  copy,  die  plaintiff  had  not  given  a 
copy  of  his« 

« 
Woodi*    Copies  <^  affidavits  in  exculpation,  arc 
never  aibrded,  those  to  charge  or  demandi  are. 

• 

Pit  Curiam.  The  ^^lication  is  for  judgmept,  as 
in  case  of  nonsuit :  diis  is  opposed  by  a  deposition 
read  by  the  plaintiff,  disclosing  fiicts,  to  rebut  which^ 
the  defendant  offers  a  counter  affidavit :  a  question  is 
made  whether  it  can  be  received.  On  examining  in* 
to  the  point,  liie  court  finds  the  practice  to  be  settled 
against  its  receptk>n.  It  is  expressly  decided,  in 
Orove  ads.  Campbeil^  ante^  1 15.  '^  tiiat  a  party  can 
^^  never  support  his  motion  by  any  affidavits  but  those 
*^  on  which  he  originally  grounds  it«'* 

Tlie  motioii  nuttt,  tfaeteforre,  depend  on  the  first 
affidavits.  From  that  by  the  plaintiff,  among  other 
things  wlttch  it  contains,  it  appears,  that  the  commis- 
sion mentioned  in  his  stipukitios,  as  the  one  then 
pending,  was  returned  before  the  last  circuit,  and  that 
he  might  have  thw  gone  to  trial*  His  affidavit  fur- 
ther states,  that  the  return  was  examined,  and  the 
proof  wanted,  not  contained  in  the  answers  to  the  in- 
terrogatories i  that  the  interest  required,  did  not  ap- 
pear ;  that  there  was  a  witness  who  resided  in  JVtrw^ 
York,  by  whom  it  was  expected  to  establish  the  same 
facts.  This  witness  was  not  applied  to,  nor  was  any 
measure  taken  to  procure  his  testimony  till  after  the 
commencement  of  the  court,  and  then  he  is  found  to 
he  gone  to  the  Eaat-IncUc^^    There  is,  howcveri  ana- 
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ther  witness,  who  knows  something  materia],  but  it  is  Aug*  Tenn, 
not  stated  what,  nor  that  any  measure  is  taken  to  pro-  — -^ — i — 
cure  his  attendance.  It  is  further  stated,  that  this  is 
one  of  the  oldest  issues ;  that  it  was  called  on  and 
passed,  for  the  accommodation  of  the  defendant, 
though  it  is  before  sworn  he  did  not  proceed  to  trial, 
because  the  testimony  of  York  H^ilson  was,  as  the 
plaintiff  was  advised  by  his  counsel,  material,  and 
could  not  be  had.  The  court  are  of  opinion,  the 
reasons  are  not  suflElcient.  This  is  a  second  application 
for  judgment :  there  has  already  been  a  stipulation,  and 
that  a  special  one.  The  want  of  a  witness  is  alleged, 
and  no  diligence  shown  to  procure  him.  There 
ought  to  have  been  immediate  measures  taken  to  sub- 
pcena  him.  It  does  not  sufficiently  appear  that  the 
cause  was  passed  for  the  accommodation  sworn  to  : 
it  was  necessary  to  have  substantiated  this  ;  it  rests  ' 
on  the  single  oath  of  the  party ;  the  counsel  himself 
ought  to  have  stated  this*  But  though  we  should 
grant  the  nonsuit,  we  are  requested  to  do  this  on  con- 
dition. The  affidavit,  as  to  making  the  offer,  is  equi- 
vocal ;  and  if,  in  any  case,  we  would  impose  such 
terms,  this  is  not  one,  for  the  plaintiff  has  not 
d'lsclosed  enough  to  show  the  proposition  was  ever 
made. 

Benson  pressed  the  court  to  reconsider  the  case  de- 
termined in  October  Xerrn.  1800,*  and  weirii  his  dis-  •  Grcne  ads. 
tmction. 

« 

Per  Curiam.    We  shall  look  into  it,  and  if  we  see 
occasion  to  alter  our  opinion,  the  bar  will  be  informed 
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Aug.  Term,  of  it.    In  the  mean  time,  jut^^ment  of  nonsuit  must 
■■  ■ ' —  be  entered. 


N.  B.  The  court  never  spoke  to  it  agsdn. 

The  President  and  Directors  of  the  Manhattan  Com- 
pany  v.  Ledyard  ^  Liedyard. 

THIS  case  case  was  submitted  without  argument- 
Radcliff,  Justice,  now  delivered  the  opinion  of  the 
court. 

This  is  an  action  by  the  plaintiffs,  as  indorsees  of  a 
promissory  note  made  by  Brown^  Talbot  &?  Co.  to  the 
defendants,  for  48  8  dollars  and  17  cents,  and  indorsed 
by  them  to  the  plaintiffs. 

The  declaration  avers,  that  James  Brorwn^  TFiUiam 
Talbot^  and  John  Oooderei  cutting  under  the  firm  of 
Browny  Tattot  &f  Co.  made  the  note  in  question,  the 

I  _  

proper  name  and  firm  of  Brown  Talbot  &?  Co.  being 
thereunto  subscribed ;  and  that  the  defendants  being 
partners,  under  the  firm  of  Austin  Ledyard  &f  Co.  in- 
dorsed the  said  note  in  writing,  the  proper  name  and 
style  of  the  said  firm  of  Austin  Jjedyard  £s?  Co.  being 
thereunto  subscribed.  The  other  parts  ci  the  decla- 
ration are  in  the  usual  form. 

The  partnerships  of  the  makers  and  indorsees  of 
the  note,  and  the  making  and  indorsing  of  the  same, 
as  above  set  forth,  are  admitted. 

The  evidence  on  the  trial  was,  that  Browny  one  of 
the  makers^  subscribed  the  note  by  the  partnership 
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finn«  and  that  Austin  Ledyard^  one  of  the  firm  of  Aug.  Term', 

Jlusiin  Ledyard  &  Co.  indorsed  the  same  with  the  lJ — . 

name  of  that  firm.  The  question  submitted  by  the 
parties  is,  whether  the  evidence  supports  the  aver- 
ments contained  in  the  declaration. 

We  have  no  doubt  that  the  averments  were  sufii- 
ciently  supported  by  this  evidence.  It  ;ivas  not  ne- 
cessary to  set  forth,  that  one  of  the  partners  of  each 
of  the  firms,  made  and  iildorsed  the  note  in  the  name 
or  style  of  the  respective  partnerships!  Although 
made  and  indorsed  by  one  of  the  partners  of  each 
house,  the  legal  effect  was  the  same,  and  it  is  in  aU 
cases  sufficient  to  set  forth  a  writing  according  to  its 
legal  effect  or  operation.  We  are,  therefore,  of  opin- 
ion, that  the  plaintiffs  are  entitled  to  judgment. 

John  J.  Arjo  v.  Joaquim  Monteiro. 

BY  THE  COURT.  If  an  alien  defendant  file  his 
petition,  &c.  tQ  remove  the  suit  into  the  circuit  court 
of  the  United  States,  at  the  time  of  filing  special  bail, 
he  is  in  season,  though  the  bail  may  have  been  ex- 
cepted to. 

Jackson^  on  the  demise  of  Hogeboom^  v.  John  Sttlesj 
Austin  Griffin,  tenant  in  possession. 

A  TITLE  to  the  premises  in  question  had  been 
awarded  to  the  lessor  of  the  plaintiff  by  the  commis- 
sioners appointed  to  settle  disputes  to  land,  in  the 
county  of  Onondago,  and  he  had  served  declarations 
on  the  tenants,  with  the  usual  notices  annexed.  The 
declarations,  however,  contained  blanks  for  the  towns 


228  CASES  OF  PRACTICE 

Aug.  Term,  and  counties,  which,-  at  the  thne  of  service,  were  not 

1803. 

— —  filled  up,  nor  were  they,  in  the  copies  annexed  to  the 
affidavits  of  service,  and  filed  with  them,  on  which 
the  usual  rule  was  entered.  The  declarations  were 
served  on  the  tenants  within  the  three  years  allowed 
by  law  for  prosecuting  the  tides  awarded,  but  they 
'    were  now  elapsed. 

Spencer^  on  these  circumstances  being  disclosed  by 
the  affidavit  of  the  plaintiff's  lessor,  stating  also  the 
services  having  been  made  with  the  full  intent  of  car- 
rying into  effect  the  actions  instituted,  moved  for  a 
rule  against  the  tenants,  to  show  cause,  by  the  first 
day  of  next  term,  why  the  declarations  should  not  be 
respectively  amended,  by  the  insertion  of  the  names 
of  the  towns  and  counties,  and  that  fixing  up  the  rule 
in  the  clerk's  office,  should  be  deemed  good  service. 

>  * 

EmotU  Are  the  tenants  to  take  notice  of  declara- 
'  tions  which  are  mere  nullities,  void  in  themselves^ 
and  to  which  they  arc  not  parties  ?  They  have  not 
appeared ;  they  are  not  in  court,  and  John  Stiles  is  the 
only  defendant  to  the  suit^  that  can  be  known  by  the 
record. 

Per  Curiam.  Notice  having  been  served  on  the 
tenants,  it  was  enough  to  put  them  on  inquiry.  There 
is  time  enough  for  them  to  come  in  if  they  please. — 
Take  the  effect  of  your  motion. 

Cole  V.  Stafford. 

« 

IN  this  cause  the  exoneration  of  bail,  whose  prin- 
cipal had  been  relieved  under  the  insolvent  law,  was 
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opposed  on  the  ground  of  the  discharge  not  having  Aug.  Tenn, 
been  duly  stamped  according  to  the  act  then  in  force. i — 

Per  Curiam^  We  cannot  go  into  it;  the  act 
makes  the  discharge  conclusive  except  in  cases  of 
fraud ;  the  matter  was  before  the  court  below,  and 
they  were  the  proper  judges  whether  every  thing  was^ 
regular  or  not. 


Garni  Aheel  v.  Wolcott^  who  is  impleaded  with 

Fan  JVorden. 

VAN  VECHTEN,  on  behalf  of  the  plaintiflF, 
moved  that  the  writ  of  inquiry,  and  proceedings  stat- 
ed in  the  affidavit  on  which  he  applied,  should  be  set 
aside,  and  a  writ  of  inquiry  issue  de  novo.  The  affida- 
vit set  forth,  that  by  an  agreement  in  writing  entered 
into  between  the  attomies  of  the  parties,  it  was  stipu- 
lated that  on  the  execution  of  the  writ  of  inquiry, 
every  defence  which  could  have  been  made,  had  a 
trial  taken  place,  should  be  availed  of;  that  both  sides 
should  have  the  same  liberty  of  excepting  to  the  ad- 
mi^ibility  of  evidence,  reduce  their  objections  to 
writing  and  make  a  case  in  the  same  manner  as  if  the 
cause  had  been  heard  at  the  circuit.  That  the  evi- 
dence of  each  party  having  been  gone  through  and 
closed,  the  attopEiey  for  the  plaintiiF  went  home,  after 
which  the  jury  called  in  the  defendant  fFolcotfs  attor- 
ney, and  asked  him  if  a  verdict  should  go  against  fFol- 
cottj  whether  he  could  recover  his  proportion  against 
Fan  Borden  ?  and  whether,  if  it  should  be  against  the 
plaintiff,  he  could  carry  it  before  the  supreme  court  ? 
To  the  first  of  which  questions,  JFolcotfs  attorney 
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AuiT.  Term,  answered  no ;  and  to  the  latter,  yes ;  in  conseqiienoe 

' of  which  a  verdict  was  rendered  against  the  plaintiC 

but  the  writ  has  never  been  returned,  but  has  been 
handed  to  the  plauitiff's  attorney,  without  any  inqui- 
sition annexed^ 


Per  Curiam.  The  application  is  to  set  aside  a  writ 
of  inquiry,  when  there  is  none  before  the  court. 
There  is  no  return,  no  inqubition,  and  nothing  to  set 
aside.  There  was  a  written  agreement,  which  does 
not  appear  to  have  been  complied  with.  The  plain- 
tiff is  in  possession  of  his  own  writ  of  inquiry,  and  we 
see  no  objection  to  his  issuing  a  new  one,  for  as  the 
writ  is  not  before  us,  we  cannot  grant  him  the  effect 
of  his  motion  as  to  setting  it  aside. 

Jacksoftf  on  the  demise  of  Finch  and  others^  v.  Johan* 

nis  Kough* 

DECLARATIONS  had  been  served  in  these 
causes  nearly  six  years  ago. 

Van  Vechten  moved  to  amend  by  inserting  several 
demises  from  different  lessors. 

9 

Metcalf  opposed  it  on  the  ground  that  it  might 
vary  the  tenant's  defence. 

Fan  Vechten  observed,  that  in  the  PVarren-Bush 
cases,  the  same  thing  had  been  done.  If  the  defend- 
ant relinquish  his  defence,  then  all  the  costs  hereto- 
fore incurred  are  to  be  paid ;  if  he  abide  by  it,  then 
there  is  no  injury  done.     The  costs  in  the  first  case 


^F^^ 
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must  be  paid  up  to  the  day.  This  the  plaintiff  is  will-  Aug.  Term, 

ing  to  do,  and  accept  any  plea  so  that  the  cause  might  '■■ 

J* » 

be  brought  on  at  the  next  circuit. 

Per  Curiam.    Amend  on  those  terms. 


TrUhelmtis  Fan  Der  Mark  v*  James  Jackson,  on  the 

demise  of  Ostrander. 

IN  ERROR.  Judgment  having  been  entered  in 
the  court  of  common  pleas  for  the  county  of  Ulster^ 
on  a  verdict  for  the  now  defendants,  the  present  plain- 
tiff brought  his  writ  of  error  returnable  in  this  court. 
T6  this  the  clerk  of  the  common  pleas  made  his  re- 
turn inthe  manner  said  to  have  been  usually  practised 
in  Uiat  county,  by  annexing  a  transcript  of  the  record, 
and  delivered  it  to  the  now  plaintiff's  attorney,  who 
sent  it  back  with  directions  to  annex  the  original  re- 
cord. This  was  not  done  but  the  writ  re-delivered 
to  the  plaintiff's  attorney,  with  cmly  the  transcript  re- 
turned. 

Tlie  defendant,  without  any  service  of  a  scire  facias 
ptare  exeeutionem  non^  and  without  giving  any  rule 
to  assign  errors^  nonprossed  the  plaintiff's  writ,  before 
it  had  been  returned  and  filed,  served  him  with  a  copy 
of  a  bill  of  costs,  and  sued  out  a  writ  of  possession. 

Gardmier,  on  affidavit  of  these  facts,  moved  to  set 
aside  the  judgment  of  nonpros  for  irregularity,  and 
that  if  any  writ  of  possession  had  been  issued,  a  writ 
of  re- restitution  be  awarded. 
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Aug.  Term,      Per  Curiam.     As  the  writ  was  never  returned,  thb 

! —  court  was  never  in  possession  of  the  cause  ;  whatev- 

er  has  been  done  here,  must  therefore  be  set  aside. 
•  Sec  Leith   Take  your  rule.* 

V.  Mae  Far* 
Ian,  3  Burr. 
1772.  Accourt 

i/^'**  .^  -B^ioA  Phelps  v.  Trisdale  Eddy. 

339. 

.     WOODWORTH,  on  an  affidavit  stating  that  is- 
sue had  been  joined  in  this  cause  in  November y  1801, 
and  noticed  for  trial  at  the  last  circuit  for  the  county 
/  of  Columbia  J  but  not  brought  on,  moved  for  judgment 

as  in  case  of  nonsuit. 


fFilliams  read  a  counter  deposition  acknowledging 
the  notice,  but  adding  that  the  attorney  for  the  defend- 
ant did  not  attend ;  that  his  counsel,  however,  was 
there,  with  whose  consent,  an  agreement  was  made 
between  the  agent  for  the  defendant  and  the  plakitiff's 
attorney,  that  the  cause  should  not  be  brought  on  be- 
fore the  Friday  in  the  second  week  of  the  circuit,  on 
the  Thursday  next  preceding  which  day,  the  court 
adjourned ;  that  it  was  impossible  to  bring  on  the  tri- 
al during  the  circuit,  because,  in  consequence  of  the 
agreement  entered  into,  the  plaintiff  had  sent  his  wit- 
ness home,  and  they  were  not  to  return  till  the  Friday 
appointed. 

Per  Curiam.  Let  tlie  defendant  take  nothing  by 
his  motion,  and  pay  the  plaintiff  his  costs  for  oppos- 
ing. 
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John  jRtissel  v.  Jonathan  BaU  and  others.  ^^^' 

THE  court  ruled  in  this  cause,  that  service  on  the 
agent  of  an  attorney  plaintiflF,  is  as  good  as  in  any  oth- 
er suit,  and  that  it  need  not  be  personal.  Also  that 
though  unavoidable  occurrences  may  prevent  judg- 
ment, as  in  case  of  nonsuit,  yet  they  will  not,  sepa- 
rately considered,  excuse  from  payment  of  costs ;  for 
the  misfortune  of  the  plaintiff  ought  to  be  borne  by 
himself,  and  not  work  a  prejudice  to  the  defendant. 


\  Robert  Lyh  v.  Isaac  Clasonj  and  Isaac  Clason  v. 

Robert  and  John  Lyle. 

THESE  were  cross-suits,  brought  under  the  fol- 
lowing circumstances  : 

On  the  first  of  September^  1793,  Robert  Lyle  en- 
gaged with  Clason  to  go  to  Europe  as  his  agent,  and 
transact  his  business  at  a  salary  of  150/.  per  annum, 
JVSn0-lbrA:  currency,  besides  his  expenses.  Incon- 
sequence of  this  arrangement,  Robert  Lyle  embark* 
ed  on  board  a  vessel  of  Clason%  called  the  /£zr^,  des- 
tmed  to  Bdmburghj  with  a  cargo  of  sugar  and  coffee. 
In  an  account  made  out'by  Robert  Lyle  against  Cib- 
sony  he  charges  his  salary  for  six  months,  at  42/.  3s. 
Ad.  ending  in  March,  1794.  No  evidence  appeared 
that  Clason  either  then>  or  at  any  time  after,  discharg- 
ed Z^le  from  his  service  ;  and  in  an  account  render- 
ed by  him  to  Robert  Lyle^  he  gives  Lyle  credit  for 
•ne  year's  salary  at  the  above  rate. 

Hh 
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All*:.  Term,      In  March.  1794,  at  which  time  Johi  Lyle  was 

1803 

_      employed  in  the '  Loan-Office  of  the  Vhwtd  States^ 

Robert  was  in  Paris^  and  while  there>  entered  into  a 
contract  with  the  French  government,  ostensibly  in 
his  own  name,  but  in  fact, /or  the  house?  and  through 
the  influence  of  Delard-,  Swan  and  Co.  of  Parhy  for 
the  deliver}'  of  from  ten  to  fifteen  hundred  tons  of  pot 
and  pearl-ashes,  in  any  port  0/ France^  at  53/.  ster- 
ling per  ton,  (payable  as  soon  as  delivered)  two-fifths 
in  bills  on  Hamburgh^  and  three-fifths  in  louis  d'ocs, 
with  a  licence  of  exportation  for  the  specie. 

On  the  nineteenth  of  the  same  nK>nth9  Hubert  Lyle 
wrote  to  Clason  an  account  of  the  contract,  urging 
him  to  embark  in  it,  and  inclosing  a  more  particular 
letter  from  Avam  offering  Clason  an.  interest  In  the 
contract,  by  the  terms  of  which  the  profits  were  to  be 
thus  divided  :  one-third  to  Delard^  Swan  and  Co. 
and  t\vo»  thirds  to  Ctason^  ^^n%  ^  tjt/ie  for  Uie  use 
of  hia  name,  a  fifth  of  th^  whole ;  one-^third  of  vrfaich* 
was  to  be  paid  by  Dehrd^  Swan  awd  Co*  the  fernain- 
ing  two- thirds  by  Clason.  JSiAert  Lyle^  in  ht^  letter, 
cautktfis  Clason  against  being  too  explitttt  in  what  he 
may  write^  for  fear  of  capture,  and  advises  him  to  let 
the  language  he  might  use,  accord  with  the  appear- 
ance the  business  might  be  obligetl  to  assume. 

In  oonsequenoe  of  this  letten  and  without  a^y 
other  information  of  the  contract^  thaii  wh^  the  ]eti> 
ter  of  Robert  Lyle  oontained,  Clason^  in  July^  1794, 
dispatched  to  France^  imder  the  command  of  one 
Gideon  Gardner^  a  •  vessel  named  the  jQseph%  laden/ 
with  pot  and  pearl-ashes,  giving  to  Gardner  at  the 
same  time^  the  following  letter  of  instructions  : 
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•  •  • 

Aujf.  Terra, 

**  Capt.  Gideon  Gardner^  ^ 

''  New^York,  2f^thJuly,  1794. 
«  Dear  Sir, 
"  You  will  please  to  take  charge  of  the  ship  Joseph^ 
**  and  proceed  as  fast  as  possible  to  France.     I  shall 
**  not  confine  you  to  any  one  poru  but  by  all  means, ' 
**  endeavour  to  get  into  any  port^  the  first  that  you 
"  can  makcy  which*  if  you  are  fortunate  enough  in 
*^  arriving  safe,  you  will  immediately  apply  to  one  of 
^*  our  American  Consuls  for  instructions*  respecting 
*'  the  customs  of  the  place,  and  there  make  sale  of 
**  your  cargo  to  the  best  advantage  for  my  account  i 
**  perhaps  you  will  be  able  to  make  a  sale  of  the  whole^ 
^  to  the  republic  ofFrance^  at  a  good  profit,  by  taking 
**  part  in  brandy ;  which,  if  so,  and  the  brandy  should 
**  appear  to  you  of  a  good  quality,  and  at  such  a  price 
**  as  You  might  judge  would  answer  to  bring  here, 
••  you  will  do  it ;  if  not,  you  will  endeavour  to  sell 
*'  for  cash,  and  if  times  should  appear  favourable  in 
England^  you  will  remit  the  greater  part  of  your 
avails  to  Messrs.  Birdy  Savage  and  Bird,  mer- 
**  chants  iihLondon  ;  and  if  you  don't  find  freight  from 
"  France^  or  any  other  article  that  will  answer,  you 
**  may  run  to  any  port  in  England^  and  either  load 
"  there  with  salt,  or  get  freight,  whichsoever  you 
^  may  judge  will  be  most  to  my  interest.  .  However, 
"  it  is  impossible  for  mc  to  give  you  any  positive,  in- 
structions, from  the  precafiousness  of  the  times  ; 
much  will  depend  on  your  good  judgment  on  your 
arrival.     I  think  likely  you  may  see  or  hear  from  Ro- 
bert  Lyle  ;  ifsoi  he  will  give  you  very  essential  as- 
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Aug.  Tenn,  '<  sistattce  in  your  negotiating  your  business  in  that 

1803. 

r»  *^  country. 

^'  I  aiDt  Sir^  See. 
« (Signed)  ISAAC  CLASON.^* 

Gardner  set  sail  with  the  Josephs  and*  on  the  4th 
September  J 1794,  arrived  at  Cherbautg.  From  thence* 
he  addressed  himself  to  Delardy  Swan  &f  Co.  and  on 
the  9th  of  October,  1794,  wrote  them  thus :    . 

*^  Cherbourg^  9th  October^  1794. 

*'  Messrs.  Delard^  Swan  &?  Co. 
"  Gentlemen, 

*'  I  received  yours  this  ^oming,  of  the  ISth  Fen- 
"  demaire.  1  wrote  you  yesterday,  and  inclosed  you 
**  a  receipt  from  the  garde  Magazin  for  my  cargo* 
"  The  cost  of  my  cargo,  I  sent  you  in  my  letter, 
^'  yours  now  mentions  of  receiving ;  but,  agreeable 
"  to  your  request^  you  have  it  here  inclosed. — 
^'  The  pot  and  pearl-ashes,  as  per  invoice,  cost 
«  £  12,012  3  0  jf  12,012  3  0 

'*  One  barrel  ashes  delivered  more 
^^  than  the  invoice,  which  I  received 
^^  as  a  barrel  of  beef,  average  350 
*'  wt.  at  46*.  8  1 


*' A<?w- Forit  currency,   ^f  12,020  4  0 
"  Charges  here — paid  charter^e,  1000 

"  Do.  weighing,       25 

1,025 

•*  I  know  of  no  other  charges  here  ;  if  any  to  be 
^^  paid  to  the  commission  of  commerce,  you  will 
^'  please  to  charge  them  in  the  account.    If  you  re- 
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"  caXitcty  you  todc  off  the  foots  of  the  invoice*  when  *^fSi^^' 
^*  I  was  at  PariSf  on  the  letter  I  iefi;  with  you»  The  m 
"  letter  I  wrote  you  about  my  owner  you  mention  of 
^^  having  found  it,  and  say  it  was  inclosed  in  yours  I 
'^  received  this  morning,  but  I  expect  you  omitted  it, 
*^  as  it  has  not  come  to  hand.  Please  to  forward  it  as 
*'  soon  as  possible,  as  it  may  make  some  alteration  in 
my  affairs.  You  mention  of  the  uncertainty  of  re- 
ceiving cash  or  bills  for  any  article  from  America. 
*^  I  would  thank  you  in  your  last  to  me,  to  mention 
"  whether  we  may  place  full  cbnfidence  in  their  pay- 
'^  ing  me  in  good  bills,  or  cash,  agbbeable  to  the 

«<  CONTRACT  FOR  i^HE  (QUANTITY  OF  ASHES  SPECI- 

*'  FIED,    AS  THAT   WAS    MY    PARTICULAR    ORDERS  ' 

'*  FROM  Mr.  Clason.  You  have  once  mentioned 
it,  but  your  two  last  letters  leave  it  doubtful  in  my 
mind.  I  would  thank  you  to  acquaint  Mr.  Lyle  of 
my  proceedings  as  soon  as  the  bills  are  obtained.  I 
am  only  waiting  for  the  bills,  and  beg  you  to  make 
all  dispatch  in  your  power,  and  am  yours. 

«*  (Signed)  GIDEON  GARDNER.'' 

On  the  seventh  of  December  following,  Qardner 
addressed  a  letter  to  Lyle  in  these  terms : 

■ 

"  Cherbourgy  1th  December^  1794. 
"  Dear  Sir, 

**  I  received  yours  of  the  15th  November.  I  ar- 
"  rived  here  4th  September j  and  proceeded  to 
^^  Paris  and  delivered  the  cargo  on  the  contract 
**  OF  53 ;  and  as  Mr.  C.  was  in  advance  for  the  whole  j 
"  1  arranged  it  for  D.  S.  to  have  one-thhrdj  agreeable 
^*to  the  account  annexed.    They  are  to  settle 
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.«ff.  Term,   "  WITH   YOU  FOR    ONE-THIRD    OF    WHAT    TOtT  ARfi 
"  ENTITLED    TO,    AND    Mr.    C    TO    SETTLE    WITH 

"  YOU  TWO-THIRDS,  after  delivering  the  cargo,  and 
**  the  receipt  presented  for  payment.      Thefe  was  a 
"  suspension  of  all  payments  in  bills  or  money.  I  re- 
**  turned  to  Faris,  and,  after  a  long  and  tedious  deten- 
•*  tion,  I  obtained  bills  on  Hamburgh^  though  not  at  the 
**  rate  agreed  for.     They  are  at  90  days  and  the  ex- 
**  change  185  livres  for  100  marks  banco ;  which  bills 
"  I  forwarded  by  post,  to  Luhert  and  Dumas^  who,  I 
^.    **  understood,  did  your  business  there.     I  was  fear- 
*•  ful  you  were  in  England  by  what  I  had  heard,  or  I 
**  would  have  sent  them  to  you.     My  orders  to  them 
**  were,  to  negotiate  the  bills,  and  remit  the  money  to 
**  J9.  iSl  8t  A  London^  on  Mr.  Os.  account,  except 
*•  there  should  be  an  appearance  of  war.     In  that  case 
•*  they  are  to  consult  you.     (I  was  cautioned  by  Mr. 
^  C.  in  respect  to  that.  J    I  presented  a  petition  for 
**  demurrage,  &c.  to  the  amount  of  jf  1 250  sterl.  which 
"  has  passed  two  or  three  offices,  which  I  wish  you  to 
{H^ss  hard  for.     I  sent  two  bills  by  different  posts, 
and  wrote  you.     I  have  two-thirds  .of  a  cargo  of 
^  prize  salt  on  freight ;  about  jf 400  sterl.  freight.    It 
''  is  almost  half  on  board,  and  am  taking  in  the  rest ; 
*'  shall  sail  in  a  few  days  for  New-Yorky  and  expect 
to  return  as  fast  as  possible  with  the  remainder  of 
the  contract.     Swan  is  gone  to  jimerica.     Mr.  C 
**  shipped  by  captain  S.  Armour  about  two  hundred 
**tons — Major  Conotty  is  the  supercargo.      They 
*•  have  sold  to  individuals  for  specie.     I  have  wrote 
^  B.  S.^  B*  since  I  sent  the  bills*  and  also  informed 
**  them  of  this  other  cargo. 
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Account  of  my  Cargo. 

To  the  CMt  in  jtmrrka^ 

as  per  lavokey    13,020  4 
Insurauce,  5  per  cent.  601  0 


O 
2 


12,621  4  2 
Interest  on  do.  from 

1st  July,  to    1st 

December  at  6  pr. 

cent.  315  10  r 

My  Commission,        I  ,ooo 
Freight,  1,200  sterl  2,133  6  8 

A^rtv- Fori:  curreii€y,l  6,070  1  5 

9,039  8  4 


Is,  sterl. 


9,200  7   10 
1,600  3   10 


^4,800  II  8 


13,840 


By  Sales 

Of  two  hunted  and 
sixty-one  tons  and 
286  lb.  at  jC53 
per  cwt.  13,840 


Ajug.  Term, 
1803.   . 


The  amount  of  bills 
I  remitted  is,  M. 


Banco^ 


158,786  10 


To  this,  Ddard  isT  Co.  added, 
^  Approved  this  account ;  the 
assignats  to  be  settled  at  ten, 
and  Clown  obliged  to  ssttfoiy 
Lyie  for  two-thirds  of  his  Com- 
mission, or  gratification. 
.      (Signed) 

D.  S.  &  Co.'' 


Pftper  money  expen- 
ses on  the  cargo, 
vas  2,795  livres, 
2-3  1-3. 


in  the  month  of  Marifhy  1901,  Soiert  Lyle  aiHved 
m  A/ieW'  Yank.  Ckt&an  refusing  to  pay  the  two*thirds 
of  &e  fifth  of  the  emoluments  arising  irom  die  con- 
tract widi  die  French  republic,  in  ^;»i^  ISOl,  Hdbert 
faroog^  the  pnesent  action  against  him.  Shortly  af» 
ter  which,  CJason  arrested  Robert  and  John  Lyle  ia 
the  oroBs-suit,  for  a  very  considerable  sum  of  money* 

In  December  J  1801,  both  causes  Mnere,  by  order  of 
court,  referred. 


On  the  10th  of  March  following,  the  attorney  for 
Robert  Lyle  submitted  the  following  proposition  to 
the  Bttomey  of  C^aeon* 


1 
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^\  As  the  suit  instituted  by  Mr.  Clason  against  Mr. 

*  Lylcy  does  not  include  any  claim  for  damages,  aris- 
'  ing  from  the  misconduct  of  the  latter >  and  more  par- 
^  ticularly  9  for  damages  Kke  those  claimed  on  the  bu- 
'  siness  of  the  HdrCy  it  would  be  proper  (lest  these 
'  should  be  made  the  subject  of  a  future  suit,  on  the 
^  part  of  Mr.  Clason^  on  the  ground  oi  an  objection 
^  to  the  report  qn  the  part  of  Mr.  Lt/le)  that  all  claims 

'^^  and  controversies  of  this  nature  be  included  in  the 
^  submission  already  made,  which,  in  a  legal  point  of 

*  view,  extends  only  to  the  subject  matter  in  differ- 
^  ence,  in  the  particular  suits  referred. 

"  (Signed)    THOS.  L.  OGDEN,  for  LylesJ' 


To  this  the  attorney  of  Clason^  subjoined  the  fol- 
lowing memorandum : 

^^  It  is  understood  that  the  demands  for  damages 
^'  above  mentioned,  and  all  claims  and  demands  on 
'^  both  sides,  founded  on  contract,  express  or  implied, 
**  are  submitted."  To  this  addition,  the  attomies  of 
both  parties  added  their  signatures,  and  the  consent 
of  the  litigants  themselves  were  given  in  these'  words, 
^*  We  agree  to  the  above,  and  that  all  the  accounts, 
'^  as  already  exhibited^  shall  be  reported  on  by  the  re* 
^^  ferees  in  these  causes. 


(Signed) 


« I.  CLASON, 
"  ROBT.  LYLE." 


On  the  30th  December^  the  deposition  of  Gardner 
was  taken  in  behalf  of  Clason ;  in  which,  among 
other  things,  Gardner  swore,  that  his  letter  of  instruc- 
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lions  contained  the  only  orders  he  had  from  Clason  ;  Aujr.  Tenn, 

"  •  1803. 

that  Delard  6?  Co.  informed  him  of  their  contract  i 

with  the  French  government,  and  he  contracted  with 
dxem  ;  that  they  informed  him  the  contract  was  in 
Lyte'i  name>  he  being  a  neuter ;  that  they  informed 
him  Lyle  was  to  have  a  gratification^  but  what  it  was 
he,  Oardner,  never  knew  ;  thinking,  and  being  fuUy 
assured  in  his  own  mind,  that  it  would  apply  to  the 
benefit  of  Clason,  Lyle  being  his  salaried  agent,  which 
consideration  induced  him,  Gardner j  to  consent  to 
Clason^s  being  accountable  to  Lyle  for  two-thirds  of 
the  said  gratification,  which  he  expected  would  be 
paid  by  the  salary  at  which  Lyle  was  retained. 

On  the  22d  of  June^  the  referees  nude  their  report 
in  both  causes,  and  in  each,  reported  in  favour  of  the 
defendants. 

On  the  20th  of  July^  the  report  in  the  cross-suit  by 
Clason^  was,  on  motion  in  court,  duly  confirmed.  Im- 
mediately after  which,  on  the  23d  of  the  same  month, 
Robert  Lyle,  in  order  to  set  aside  the  report  in  favour 
d  Clason,  made  an  affidavit,  which  stated,  that  the 
suit  instituted  by  him  in  April,  l^Oh  was  to  recover 
money  had  and  received  by  Clason  to  the  deponent's 
use  ;  that  it  was  referred,  and  at  the  meeting  of  the 
referees,  the  deponent,  as  the  basis  of  his  claim,  did 
|»rove,  and  make  appear.  Sec.  (mentioning  the  con- 
tract and  circumstances,  and  letters  detailed  in  the 
beg^miing  of  the  case)  that  the  net  profits  on  the  sales 
made  by  Gardner  under  the  contract,  were  ;f  4,800 
11  8  sterling;  that  the  fifth,  to  which  the  deponent 
was  entitled,  in  pursuance  of  the  engagements  made 

I  1 
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Aug.  Term,  with  him,  was  >C960  2  4,  of  which,  by  an  original 
account  of  Delardj  Swan  Esf  Co.  produced  to  the  re- 
ferees, it  was  proved  Delard^  Swan  &  Co.  had  paid 
their  one-third,  according  to  the  agreement  with  Gard- 
ner ;  but  no  payment  was  shown,  or  pretended  to 
have  been  made  of  the  other  two-thirds  of  the  fifths 
nor  was  there  before  the  referees,  any  set-off,  or  coun- 
ter claim  established  against  the  defendant ;  that  th^ 
deposition  of  Gardner  (before  shortly  stated)  was 
shown  to  the  referees,  and  Gardner  himself  persondly^ 
examined :  that  he  then  testified  he  was^  previously 
to  his  departure  from  America^  with  the  said  cargo, 
per  the  ship  called  the  Joseph^  made  acquainted  with 
the  existence  of  the  said  contract y  by  the  defend- 
ant, and  with  the  terms  or  price  therein  stipulated: 
that  he  did  not  consider  himself  bound  by  die  in- 
structions of  the  defendant  y  to  deliver  his  cargo  under 
the  contracty  nor  restricted  from  doing  so,  but  at  liber- 
ty to  act  according  to  his  discretion ;  that  his  mo- 
tives for  inquiring  from  Delard  ist  Co.  respecting  the 
reliance  to  be.  placed  on  punctual  payment,  and  also 
for  alleging  this  to  be  done  at  the  desire  of  the  de- 
fendant, was  to  hold  out  the  idea  of  future  shipments, 
and  so  insure  the  payment  of  what  had  been  deliver- 
ed, but  not  settled  for ;  that  it  was  made  to  appear 
without  any  denial,  that  the  defendant  had  only  re- 
ceived his  two-thirds  of  the  profit  <m  the  contract 
aforesaid ;  that  the  report  had,  notwithstanding,  been 
made  in  favour  of  the  defendant,  under  an  idea  that 
Gardner  had  no  authority  to  bind  Clason  to  the  pay- 
ment of  any  thing  to  the  deponent ;  and  that  Clason 
had  altered  the  deposition  of  Gardner ^  after  it  was 
made,  and  before  presented  to  the  referees,  without 
communicating  the  alteration  to  them. 
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On  die  6th  of  October y  1802,  Clason  made  an  affi-  Aug^.  Terq)» 
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davit  to  vacate  the  repdrt  in  favour  of  the  Lyles^  in  '. 

which  he  aet  forth  the  instituting  the  two  suits  ;  their 
being  referred ;  the  reports  made  in  favour  of  the  re-^ 
spective  defendants,  and  that  they  were  duly  filed»  cm 
the  first  day  of  July  term  last  past,  so  that  judgment 
would,  according  to  the  usual  course  of  the  court,  be 
absolute,  the  then  term ;  that  the  reports,  according 
to  his  informaticHi  and  belief,  were  drawn  up  by 
^igreement  between  the  counsel  in  both  suits,  that 
each  should  draw  the  report  in  favour  of  his  own 
client ;  that  the  deponent's  attorney  was,  on  the  2Sd 
of  Jufy  last,  served  with  a  copy  of  an  affidavit^  ac- 
companied with  a  notice  of  moving  upon  it  to  set 
aside  the  report  in  favour  of  the  deponent ;  that  the 
matters  contained  in  the  affidavit,  went  to  the  merits 
of  the  case,  respecting  which,  on  account  of  sickness 
in  the  deponent's  family,  and  absence  from  New- 
York,  the  deponept  could  not  make  any  explanations 
to  his  counsel ;  that  he  acquiesced  in  the  report 
against  himself,  from  a  conviction  nothing  could  be 
obtained  from  Lyle,  and,  therefore,  no  report  could 
operate  more  favourably  to  the  interest  of  the  de- 
fendant ;  that  the  known  inability  of  Lyle  to  pay, 
was  one  reason  why  the  referees  were  less  particular 
in  examining  the  deponent's  claims  against  him,  than 
they  otherwise  would  have  been,  deeming  it  unim- 
portant ;  that  the  two  reports  were  made,  and. intend- 
ed by  the  referees  as  set-ojfs  the  one  against  the  other, 
and  to  this  end,  they  instructed  counsel  to  prepare 
them  accordingly  ;  that,  among  other  charges  against 
Ltfle,  the  deponent  gave  in  evidence,  an  account  ren-* ' 
dered  by  Lyie,  in  which  he  acknowledged  having  in 
his  hands  a  balance  of  244,246  livres  in  assignats, 
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Aug.  Term,  amounting,  at  the  then  raje  of  exchange,  to  4,477 
^■.    \     dollars,  and  that  assignats  were  then  n^ver  kept  on 

^  hand,  but  always  converted  into  property,  to  avoid 

depreciation ;  that  since  the  account  so  rendered, 
the  deponent  never  had  any  further  roooey  or  mer- 
cantile transactions  with  the  LyleSy  and  that  Lyle  ne^ 
ther  accounted  for,  ikht  made  any  set-off  against  the 
said  assignats,  but  the  same  were  totally  unaccounted 
for ;  that  the  deponent,  as  soon  as  the  sickness  of  his 
family  permitted,  consulted  respecting  mea^urea  to 
be  taken  about  opposing  the  motion^  to  set  asid^  the 
report  in  his  favour,  but  there  wa$  not  time  enough 
left  in  the  term  to  do  it ;  that  but  for  the  appUcAticm 
of  Lyk  to  set  aside  the  report  in  favour  of  the  de- 
fendant, he  should  never  have  applied  to  set  aside 
that  in  favour  of  Xyfc,  for  the  i^iaolvency  of  L^ 
made  it  <£  no  consequence. 

l^he  notice  of  motion  with  which  this  affidavit  was 
accompanied,  was  repeated  on  the  7th  (£  January^ 

1803.     ' 

To  oppose  this,  Robert  Lyle  made,  on  the  14th  of 
January^  1803,  an  affidavit,  stating,  that  he,  and  hi$ 
brother  Jokny  the  other  defendant,  acted,  in  the  year 
1795,  as  agents  for  Clasoriy  in  which  capacity  they  "j 

had  received  various  large  sums  of  money,  th^  whole 
of  whith  had  been  faithfully  accounted  for  j  that  the 
suit  against  Clason  was  for  moupy  due  individually  to 
the  defendant,  on  another  concern,  and  for  damages 
for  libellous  letter^  and  slanders  published  against  him 
by  Ciason  ;  that  he  and  his  brother  were  arretted,  as 
before  mentioned,  and  the  two  causes  referred ;  that 
in  the  suit  against  the  deponent  and  his  brother,  (the 
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dedantion  on  which  was  for  cmxls  sold  with  the  AvpTerm, 

1803. 

usual  monejr  counts  only)  Clason  produced  an  account  |^ 

with  charges,  against  the  deponent  and  his  brother^ 
for  breach  of  orders  and  neglect  of  duty,  to  a  very 
large  amount ;  that  on  asking  for  some  evidence,  by 
which  it  might  appear^  those  charges  were  included 
in  the  submission,  the  agreement  of  the  10th  March, 
1802,  was  produced ;  that  the  same  was  intended 
merely  to  extend  the  powers  of  the  referees  to  claims 
of  the  nature  of  those  mentioned  in,  and  warranted 
by,  the  declarations  to  which  the  deponent  had  con- 
fined himself;  that  his,  and  his  brother's  faithful  agem 
cy,  and  due  accounting  for  all  sums  of  money,  were 
fully  proved ;  that  in  the  cross-suit  against  the  depo- 
nent and  his  brother,  the  referees  made  their  report 
on  a  ccmviction  nodiing  was  due  to  Ciasany  and  not 
frcw  any  regard  to  the  deponent's  insolvency  or  cir^ 
ciinifitances,  as  he  was,  by  the  r^fere^s  tbdmselvesf 
personally  informed;  that  the  deponent  proved,  to 
the  satisftiction  of  the  referees,  that  the.value  of  the 
asaignats  mentioned  in  Clasoh*s  affidavit,  was,  at  the 
time  sffecified,  only  >C278  2  9,  and  not  E4,477  ;  that 
they  were  not  then  usually  converted  into  pr<^ertyj^ 
but  held  by  many  persons  hi  hopes  of  their  ri^ng,  and 
that  the  said  assignats  w&re  not  only  not  made  use  of 
by  the  deponehty  or  kept  in  hishandst  but  had,  from 

THE  TI)f£  OF  TKBTR  FIBST  aECEPTIOtfi  B££K 
FAI0  OVEIl  BT  nXU  TO  THE  CORBESFONDEKTS  OF 
CtASON,  LUBBERT,  FrERES  &  KlIS,  OF  BoR<» 
DEAirX,  Br  WHOM  THEV  WERE  CONVERTED  INTO 
SPECIE,  FOR  THE  USE  OF  ClASON,  AND  ACCOUNT* 

En  FOR  WITH  Gardner,  when  acting  as  Cla- 
son's  acent  ;  that)  so  far  from  the  acquiescence  of 


346  CASES  OF-l'RACTICE  : 

Avip.  Term,  Closon  in  the  report  against  Urn,  for  the  reasons  he 
H  ■  had  assigned)  Ke  had,  after  it  was  made^  {lurchased 

protested  bills,  on  which  the,  deponent's  name  was  as 
an  indorsor,  and  had  commenced  suits  against  tlie  de- 
ponent upon  them,  in  order,  as  he  believed,  to  creaste 
a  set-off  against  the  verdict  the  deponent  might  ulti* 
mately  obtain. 

After  some*  struggle  by  Hamilton^  on  the  part  of 
Lyley  to  discriminate  the  two  suits,  the  court  was 
pleased  to  order  the  arguments  to  set  aside  the  seve- 
ral reports  to  come  on  together. 

Hamilton^  for  Lyle^  after  stating  the  circumstan- 
ces, and  commenting  on  them,  and  the  affidavits  of 
Clasan  and  Gardner^  observed^  that  it  was  veiy  sin- 
gular Gardner  J  without  any  knowledge  of  the  con- 
tract of  Dehrd,  Swan  ^  Co.  with  the  French  repub- 
lic, or  of  Lyte^s  intent,  should  deliver  exactly  under 
that  contract,  and  write  a  letter  acknowledging  the 
very  interest  Lyle  claimed  under  it,  and  that  Clas<m 
should  pay  him  what  he  was  thus  entitled  to.  Gard- 
tier,  without  knowing  the  contract,  goes  further;  he 
asks  Delard  6?  Co.  if  the  French  government  will  be 
punctual  in  paying,  and  thi^  he  adds^  Closon  desir- 
ed him  to  inquire  about.  Clason  too,  ratifies  the  en- 
gagement of  Delard  &?  Co.  and  Gardner^  with  Lyhj 
by  adjusting  the  account  with  Dehrd  &P  Co.  and  re- 
ceiving under  that  account  the  two-thirds^  by  the 
very  express  terms  of  it,  chai^d  with  the  payment 
of  the  two-thirds  <X  Ly^s  fifth.  To  argue  on  the 
assertions  of  Gardner^  would  be  really  superfluous. 
The  referees  must  have  thought  Gardner  had  ne 
'  right  to  bind  Closon.     This  idea  is  clearly  repugnant 
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to  every  principle  of  law.    He  that  entrusts  another  A«cr.  Tenn, 
with  general  powers,  must  abide  the  result  of  his  t 

agent's  conduct.  Therefcn'e,  thoufj^  the  report  in 
fevour  of  Lyle^  may  and  ought  to  stand,  that  in 
favour  of  Clason  ought  to  be  set  aside. 

Hopkins  and  Troupe  contra.  In  making  the  re- 
ports in  these  causes,  the  referees  were  actuated  by 
a  wish  to  make  the  parties  even,  and  leave  them  just 
as  they  were  found.  For  this  purpose,  the  report  in- 
our  cause,  was  intended  as  a  set-off  to  the  other,  and 
to  effect  this  object,  counsel  were  desired  to  frame 
the  reports  in  such  a  manner  as  mig^t  best  obtain  the 
desired  end.  The  various  facts  appear  in  the  affida- 
vits before  the  court ;  hut  it  is  material  to  state,  that 
the  party  who  first  made  the  application  to  disturb 
these  reports,  has  not  presented  any .  original  agree- 
ment,  on  which  his  suit  is  founded.  Dekrd^  Swan 
&f  Co.  made  a  contract  with  the  French  government, 
for  a  certain  quantity  of  pot  and  pearl-ashes :  as  these 
articles  enter  into  the  composition  of  gunpowder,  it 
was  necessary  to  have  a  neutral  name  in  the  business. 
It  is  difficult  to  say,  what  ought  to  be  the  tnue  rela- 
tive compensation  for  the  protection  a  neutral  charac- 
ter would  afford ;  but  it  is  to  be  observed,  that  De- 
hrd  &  Co.  were  the  real  contractors ;  Lf^le  a  mere 
nominis.  umbra :  for  this,  however,  he  says  he  is  to 
\  have  one  fidl  fifth,  one-third  of  it  to  be  paid  by  De- 

lardy  Swan  (^  Co.  the  other  two- thirds  by  Clason. — 
These  terms,  it  is  alleged,  were  stipulated  by  a 
formal  contract,  yet  this  contract,  which  Lyle  must 
have  had,  is  never  produced ;  on  the  contrary,  in- 
stead of  relying  upon  it,  he  rests  on  a  letter  received 
from  Gardner.    In  addition  to  the  inference  to  be 
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Auff.  Teroh  drawn  from  this  fact,  it  appears,  that  at  the  very 
'  time  when  this  pretended  contract  was  made,  Lyle 
was  in  Europ^^  under  an  annual  allowance  from  C&i- 
^on,  and  actually  his  salaried  agent,  receiving  wages 
for  every  service  performed.  A  doubt  has  been  en-» 
tertainedi  how  far  the  court  can,  under  the  existing 
circumstances,  with  propriety  set  aside  the  repcHt  in 
favour  of  Clason  •  but,  surely,  whenever  they  clear- 
ly  perceive  that  the  referees  have  proceeded  on  a  mis* 
take,  either  of  law  or  fact,  this  tribunal  will  always 
interfere.  If  the  court  will  set  aside  an  award,  they 
will,  on  the  same  principles,  vac^t^  a  report ;  and^ 
whatever  argument  will  induce  them  to  do  it  in  one  of 
the  now  causes,  will  have  equal  force  in  the  other ; 
for  if  the  referees  have  been  mistaken  in  their  endea- 
vours  to  create  mutual  set-oSs,  both  reports  will  be 
set  aside  ;  or,  on  the  other  hand,  if  they  have  acted 
properly,  both  will  be  confirmed ;  for  the  court  will 
not,  unnecessarily,  do  away  what  the  referees  have 
done.  In  making  tfieir  determination,  they  consi- 
dered that  the  power  to  sell,  and  the  power  to  give 
away  profits,  were  two  things :  to  this  latter,  it  can- 
not be  contended,  that  the  authority  of  an  agent  or  a 
factor  can  extend*  There  is  no  question  about  an 
agent's  right  over  the  property  passed  to  him,  but  he 
cannot  enter  into  collateral  engagements :  he  may 
sell  and  warrant  a  title  ;  but  not  give  away  the  pro- 
perty. If  he  may,  in  any  degree,  do  this,  he  may 
go  on  indefinitely,  and  make  away  with  the  whole. 
He  may  go  on  making  contracts  ruinous  to  his  em- 
ployer, and  contrary  to  the  purposes  of  his  delega- 
tion. Under  a  power  to  sell,  if  he  should  be  allowed 
even  to  exchange,  can  he  be  authorised  to  pay  a  dif<* 
ference  ?  The  boundary  of  his  power  to  bind,  must 
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be  Connected  wkh  that  ofhis  authority  to  sell;  it  must  Aug.  Tenn« 

1803. 

be  confined  to  that,  and  will  not  warrant  him  to  give  ■ 
away  profits  ;  to  pay  another  sum  of  money  on 
another  accottntthan  that  of  the  sale.  The  point 
turns  on  whether  Cfordner  had  a  competent  authority 
to  bind  Clasony  to  pay  two-thirds  of  a  fifth  of  the  pro* 
fits.  It  was  derived  from  the  letter  of  instructions. 
Ths^  letter  delegates  only  a  genetal  power.  From  the 
exercise  of  such  a  power,  the  claim  cannot  be  sup- 
posed. That  a  factor  may  sell  by  a  broker,  £|nd  give 
a  commia«on,  if  customary,  is  not  contested  4  but 
it  is  contested,  that  a  factor  or  agent,  having  only  a 
general  authority  to .  sell,  can  give  away  a  substan- 
tive i>nrt  of  the  merchandize  when  it  was  sold  ;  that 
l^e  can  do  so,  there  is  not  a  dictum  in  the  books.  It 
would  be,  in  fact,  to  enable  him  to  dispose  of  a  por- 
tion of  the  property  he  is  entrusted  to  vend.  It  would 
give  rise  to  the  most  serious  consequences ;  a  frau- 
dulent collusion  would  ^completely  destroy  the  inter- 
ests of  the  principal,  by  enabling  to  constitute  a  sale 
regular  in  its  form,  the  precise  mode  of  which,  could 
not  be  e&sily  foreseen.  The  intention  of  Clason^s 
9gent  must  be  taken  into  consideration,  and  the  mo- 
tives on  which  he  proceeded,  permitted  to  explain 
how  he  meant  to  bind  his  principal.  Gardner  never 
knew  what  the  gratification  to  be  paid  Li/le  actually 
was.  The  inducement  he  had  to  consent  to  any,  was, 
that  he  deemed  the  amount  immaterial ;  for  as  Lyle 
was  in  the  service  of  Clason^  at  a  fixed  salary,  Gard- 
ner  naturally  concluded  all  Lyle*$  labour  would  ac- 
crue to  Clason.  On  the  principles  of  natural  justice, 
the  demand  cannot  be  substantiated.  He  lends  his 
name  to  Delard,  it  being  necessary  to  make  use  of  a 

K  k 
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Aug.  Term,  neutcr.     The  douceur  must  certainly  be  according 

1  CfU«ja  

— — —  to  the  situation  of  the  party.  The  letter  to  Clason^ 
containing  the  terms  of  the  contract^  does  not  state 
the  sum  to  be  paid.  It  is  obvious,  therefore,  that 
this  was  never  intended.  J  It  was  considered  as  too 
trifling  to  specify. 

Gardner  knew,  when  he  left  America^,  that  Lyle 
was  a  salaried  agent.  This  is  not  a  case  of  good  faith 
between  an  agent,  and  a  person  totally  a  stranger, 
and,  therefore,  the  principal  called  on  to  pay  ;  but 
we  are  called  upon,  on  the  strength  of  a  little  memo- 
randum touched  into  the  foot  of  an  account.  It  is 
not  to  be  forgotten  that  the  referees  were  merchants, 
and  well  knew  the  course  of  trade  and  business,  when 
the  transactions  took  place,  as  well  as  the  rights  of  an 
agent  at  a  fixed  annual  allowance.  The  claim  too, 
goes  by  the  express  name  of  a  gratification ;  and  who 
ever  heard  of  a  partners^iip  share  (which  this  in  fact 
is)  ever  being  known  by  the  appellation  of  a  gratifica- 
tion ?  When  was  600/.  sterling  ever  considered  as  a 
gratification  for  a  person  at  a  salary  of  150/.  per  an- 
num, New- York  currency  ?  The  referees  might, 
therefore,  have  justly  ejected  the  claim.  No  infer- 
ence can  be  drawn  from  Gardner's  letter,  speaking  of 
a  contract :  he  might  have  sailed  on  another.  But  it 
was  not  the  mere  matter  of  the  contract  that  was  re- 
ferred ;  subsequent  matters  were  added,  not  includ- 
ed in  the  two  causes  :  this  was  by  agreement  of  the 
parties,  and  how  can  the  court  say  the  full  claim  on 
the  contract  has  not  been  allowed,  when  it  might 
have  been  counterbalanced  by  damages  and  miscon- 
duct in  the  matter  of  the  ufi&r^  .^  This,  therefore,  be- 
ing  an  application  to  tbe  equitable  jiu^isdiction  of  the 
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court)  they  will  so  mould  and  blend  the  two  causes  Aw.  Term, 

1803* 

^  will  best  answer  the  ends  of  justice;  and,  if  in  the      . 
suit  by  Lylcy  the  report  be  set  aside,  the  court  will 

* 

do  it  on  terms,  and  vacate  the  report  in  that  against « 
him. 

Clason  declares  he  never  heard  what  Lyle^s  com- 
pensation  was>  till  after  the  suit  was  brought.  But 
c^  the  court  say,  this  particular  claim  ought  not  to 
be  disallowed  ?  After  the  rules  to  refer,  other  matters 
were  added  and  blended ;  all  contracts,  "  express  or 
**  implied^^^  were  submitted.  It  cannot  be  said,  there 
were  not  other  claims  to  extinguish  this  demand  of 
two-thirds  of  the  fifth.  It  might  have  been  admitted,  • 
and  liquidated  by  a  counter  claim.  Referees  and  ar- 
bitrators may  so  consider  the  subject  matter  before 
them,  as  will  best  answer  the  ends  of  justice  :  they 
may  take  into  view  matters  both  of  law  and  of  fact ; 
perform  the  offices  of  judges  and  jurors,  and  are  en- 
titled to  found  their  decision  either  on  law,  or  princi- 
ples of  general  equity.  The  whole  of  this  was  dele- 
gated to  them,  and  they  have  determined,  on  a  view 
of  all  matters  in  controversy  blended  together  in  one 
mass,  all  the  objects  in  these  two  causes,  even  in  that 
against  both  the  Lyles,  as  consolidated  before  them. 
Whether  they  have  been  perfectly  accurate  in  thus 
beholding  them,  is  immaterial,  if  they  did  so  consi- 
der them,  have  acted  under  that  idea,  and  have  attain- 
ed the  real  ends  of  justice,  though,  perhaps,  by  ex- 
traordinary  means.  It  was  evidently  the  wish  of  the 
parties  to  set  all  controversies  between  tliem  fully  at 
rest,  and  this  has  been  accomplished.  The  court, 
therefore,  will  never  say,  that  one  report  shall  be  con- 
firmed, and  the  other  set  ^side.     The  consideration 
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Aug.  Terra,  of  the  report  in  the  suit  by  Clason^  might  have  influ- 
.-..-.......—  enced  in  the  making  up  thaty  in  the  acliioii  dgainst 

him.  That  it  did  so,  is  evident,  because  the  reports 
were  intended  as  mutual  set-offs.  Whether  this  could 
be  supported  on  strict  legal  reasoning,  had  been 
doubted :  but  the  spirit  of  the  case  in  8  Z>.  &  E. 
might,  perhaps,  fully  warrant  the  conduct  of  the  re- 
ferees.  It  may  be  a  question,  also,  how  far  Gardnei 
could  give  such  an  interest,  as  might,  perhaps,  create 
a  partnership  between  Lyle  and  Chsoru 

Harison  and  Hamilton^  in  reply.  If,  in  cases  of  full 
and  fair  investigation  before  juries,  this  court  will  in- 
terpose, when  a  verdict  has  been  rendered  on  an  evi-* 
dent  mistake  of  the  law,  they  certainly  will  do  so  in 
i  the  case  of  a  report  made  by  referees,  however  ap- 

pointed. That  this  reasoning  applies  to  the  suit  of 
Lyle  V.  Clason  is  manifest,  and  it  will,  therefore,  be 
sent  for  further  examination,  \yith  respect  to  the 
contract  made  between  Lyle^  znd  Ckirdnerj  the  agent 
of  Clasoriy  it  is  for  the  court  to  determine  whether  it 
be  obligatory  or  not.  The  affidavits  on  the  part  qS 
Chsorij  do  not  state  that  he  was  ignorant  of  the  con- 
tract with  the  French  government,  but  of  the  claim 
of  JLyie.  It  appears  from  Lyle^s  deposition,  and  is 
not  controverted,  that  in  Marchy  1794,  letters  were 
\vrittcn  by  Lyk  and  Swariy  informing  Clason  of  the 
contract ;  of  Lyk^s  right,  and  that  he  fClasmJ  might 
sharCj  if  he  thought  proper.  The  letters  were  proi 
dnced,  and  that  they  were  received,  Clason^s  con*. 
science  would  not  let  him  negative.  There  was  a 
stipulation  to  compensate,  with  a  share  of  theactual 
profits,  for  the  use  of  the  neutral  name  of  Lyle  ;  when 
these  profits  were  ascertained,  the  right  of  Lyle  at- 
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tached.  There  is,  to  be  sure,  no  express  recognition  Aug.  Term, 
by  Clason  of  the  contract^  but  in  the  September  fol-  *— — 
lowing  the  date  of  Lyle*s  letter,  Gardner  arrives  in 
France  with  exactly  such  a  cargo  as  the  contract  de- 
manded. Are  there  not  circumstances  enough,  to 
think  he  went  there  for  the  purpose  of  acting  under 
it  ?  But  even  allowing  there  are  not,  does  not  the 
letter  of  instructions  substitute  Gardner  as  owner  of 
the  property  he  carried,  and  invest  him  with  allCVo^on'^ 
power  over  it  ?  He  is  to  exercise  his  judgment ;  do 
his  best ;  sell  for  French  brandy ;  sell  to  the  French  . 
government,  &c.  he  had,  therefore,  a  right  to  make  any 
contract  under  the  words  of  the  letter.  He  arrives  in 
France  with  a  power  to  dispose ;  he  finds  Delardpos- 
sessed  of  a  contract,  in  the  name  of  Lyle,  under  which, 
the  power  to  dispose  may  be  exercised  with  great  ad- 
vantage. He  does  exercise  it, receives  the  emolument, 
settles  with  Delard  &f  Co.  but  refuses  to  do  so  with  us. 
The  inquiry  then  is,  had  Gardner  a  power,  and  has 
he  exercised  it  ?  That  he  had  and  has,  no  doubt 
can  be  entertained  ;  and  as  little,  that  it  was  under 
our  ccmtract ;  for  "the  affidavit  subsequently  made  by 
Gardner^  does  not  deny,  but  admits  the  fact.  He 
says,  however,  that  he  knew  not  what  the  gratifica- 
tion was:  this  is  extraordinary:  he  seems  to  have 
forgotten  his  own  letter  after  a  very  few  months ;  and 
though  that  does  not  specify  the  exact  sum,  the  two- 
thirds  for  which  he  mentions  Clason  is  to  settle,  it  af- 
fords  an  internal  evidence  that  he  did  know  it,  much 
stronger  than  his  own  assertion  to  the  contrary. 
'  Garfl&/<?r' J  letter  of  the  7th  December j  1794,  particu.- 
larizes  two-thirds,  and  gives  an  account  of  the  sales; 
ABowing,  however,  Gardner  not  to  be  apprised  of  the 
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Aug.  Tenn,  exact  sum,  as  Lyle*s  right  was  ascertained  and  per> 
—  lected  under  the  contract  to  which  Gardner  consent- 

ed, acceding  to  the  payment  of  two- thirds  by  Clasottj 
it  fcrflows  Clason  must  be  bound.  The  rule  is^  that 
he  who  places  confidence,  shall  suflTer  by  the  abuse  of 
that  confidence ;  Clason^  therefore^  and  not  Lyle^  is  to 
be  the  loser  by  Gardner^s  actions.  It  is  extraordina- 
ry tl"iat  Clason  should  have  remained  ignorant  of  the 
amount  oi  Lyk^s  claim,  four  years  after  Gardner^s  re- 
turn and  rendering  an  account  of  his  transactions.  If 
Gardner  then,  having  an  authority  to  bind  Clason^  did 
so,  and  Clason  has  received  the  benefit  of  that  trans- 
action, Lyle^s  right  is  perfect.  The  assertion  of  his 
being  a  scried  agent,  does  not  aiFect  the  claim.  His 
I  time  of  service  expired  in  September.  Beyond  that, 
Clason  himself,  allows  no  salary,  and  Gardner's  letter 
is  dated  ui  December.  Gardner  himself  acknowledges 
hyle's  right,  by  telling  Delard  to  pay  one-third  of  it. 
Had  it  been  otherwise,  Gardner  would  have  said, 
you  are  not  to  pay  the  third  of  the  fifth  to  Lyle^  but 
to  Clason  J  for  whose  benefit  Lyle  is  acting.  There  is 
a  further  proof  in  the  letter  to  Lyle.  Gardner  there 
says,  '*  Mr.  Clason  is  to  settle  with  you  for  two- 
*'  thirds,"  .  Here  then  is  a  clear  established  right  in 
Lyle  to  receive  from  Clasorty  two-thirds  of  the  fifth  of 
the  whole  profits.  If  so,  the  arbitrators  have  been 
guiUy  of  a  mistake,  in  point  of  law,  in  considering 
.  Gardner  unauthorised  to  bind  Clason^  and  this  the 
court  will  assuredly  set  right.  There  is  also  another 
ground  on  which  they  have  clearly  erred ;  for  if  they 
have  blended  the  reports  in  the  two  causes,  or  made 
one  enter  into  the  composition  of  the  other,  they  are 
manifestly  wrong.  There  is  no  evidence  of  any  thing 
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against  Lyle^s  ^g^t,  but  the  demands  in  the  cause  Augr.  T^nn, 

against  him  and  his  brother.     Though  both  causes  \ — 

were  referred,  the  referees  have  not  any  right  to  blend 
matter  extraneous  to  the  respective  suit.  Robert 
Lyle^s  action  is  for  his  own  separate  account.  That 
of  Clason  against  Robert  apd  John  Lyle^  is  against  the 
partnership,  and  the  one  cannot  be  set  off  against  the 
other,  being  in  different  rights.  This  is  very  wide 
from  the  case  of  a  surviving  partner,  where  the  rights 
and  duties  centre  in  one  person.  The  agreement 
does  not  alter  this,  for  it  was  merely  to  allow  of  such 
matters  as  were  admissible  against  the  same  parties, 
though  not  specifically  proceeded  for;  to  settle  all  dis- 
putes for  which  actions  might  be  instituted  against 
the  respective  defendants ;  to  allow  of  damages  aris- 
ing from  breach  of  contracts,  express  or  implied,  by 
the  Lytesy  to  be  settled  under  the  reference  of  the  suit 
against  them,  in  which  counts  were  used  not  applica- 
ble  to  actions  of  damages,  but  never  to  permit  one 
suit  to  be  set  off  against  the  other,  or  make  Robert 
Lyle  give  up  the  benefit  of  his  claim  against  Clason. 
They  did  not  even  take  it  into  consideration,  as  they 
considered  it  not  due ;  the  report,  therefore,  in  favour 
of  Robert  and  John  Lylcj  may  well  be  suffered  to  re- 
S^  main,  and  that  in  favour  of  Clason  ^x  set  aside ;  for 
the  amount  of  the  profits  claimed  from  him  not  being 
taken  into  consideration  in  the  accounts  by  the  refe- 
rees, now  remain  unsettled.  If,  therefore,  without  ' 
including  this  demand,  Clason  has  not  any  demand 
against  Robert  and  John  Lyle^  the  report  does  not 
prevent  Robert  {rom  having  a  demand  against  Clason. 
Besides,  it  is  evident  the  contract  must  have  been 
known  to  Clason  and  Qardner,  by  the  latter's  express- 


•s 


256  CASES  OF  PRACTICE 

Aup.  Tenn,  ing  an  intention  of  returning  with  the  residue.     The 

' —  not  mentioning  it  in  the  letter  6f  instructions,  was  to 

avoid  the  risk  of  capture  and  condemnation ;  fates  that 
were  sure  to  attend  a  cargo  of  a  contraband  nature, 
going  under  an  avowed  contract  with  the  French  go- 
vernment. The  receipt  by  Clason,  of  the  proceeds  of 
the  cargo,  is  a  ratification  of  every  contract  under 
which  it  was  made,  and  no  disavowal  of  Gardner's 
authority  can  be  permitted.  Clason  enjoys  the  bene- 
fit, and  if  any  charges  do  accompany  the  agreement, 
it  is  to  he  token  cum  onere.  The  allowance  of  the 
account  by  Delardy  Swan^  £s?  Co.  is  conclusive  on  the 
terms. 

•  Lewis,  C.  J.  delivered  the  judgment  of  the  court. 
These  actions  were  referred  under  rules  of  court 
to  three  referees,  who  have  reported  in  each  against 
the  respective  plaintiffs,  declaring  nothing  due  on  ei- 
ther side.  Motions  are  now  made  to  set  aside  the 
Several  awards. 

In  the  first  cause,  in  wliich  Lyle  is  plaintifi*,  the  ap- 
plication is  founded  oa  a  presumption  that  the  refe- 
rees have  been  mistaken  in  point  of  law.  That  diey 
have  either  rejected  a  contract  entered  into  by  the  de- 
fendant's ship-master  and  consignee,  as  not  obligatory 
on  his  principal,  or  have  set  off  the  balances  found 
for  the  plaintiffs,  in  the  respective  causes  against  each 
other. 

To  this  the  defendant  answers,  that  he  was  not 
bound  by  the  engagement  of  his  ship-master^  who 
was  also  his  consignee,  and  that  if  the  referees  have 
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made  such  off-set,  they  were  justified  on  principles  of  Aug.  Term, 
law,  and  by  an  agreement  entered  into  between  the  - 

respective  attomies. 

As  far  as  the  facts  can  be  collected  from  affidavits 
and  documents  funiished  the  court,  they  are  these  : 
That  the  Lyles  being  engaged  in  business  in  France^ 
were  charged  with  some  commercial  concerns  of  Cfe- 
son^  on  which  he  claims  a  balance  of  account,  and  on 
which  they  deny  any  thing  to  be  due.     That  Robert 
JLyle,  while  in  France^  was  employed  by  the  house 
of  Delard^  Swan  EsP  Co.  there  established  in  business 
to  negotiate  a  contract,   for  the  supply  of  certain 
quantities  of  pot  and  pearl-ashes  to  the  French  go- 
vernment, which  he  efiected,  and  for  which  they  were 
to  allow  him  one-fifth  of  the  profits.     That  the  com- 
pany,  as  well  as  Robert  Lyle^  wrote  to  Mn  Clason  in 
March,  1794,  acquainting  him  with  their  contract, 
and  proposing  to  him  to  make  shipments  thereon. 
That  in  September^  a  vessel  called  the  Joseph^  belong* 
ing  to  the  plaintiff,  arrived  in  France  loaded  with 
ashes,  consigned  to  Gideon  Gardner y  the  master,  who 
had  general  instructions  to  sell  to  the  government,  or 
to  individuals,  at  his  election.     That  Gardner^  after' 
making  inquiries  as  to  the  government's  punctuality, 
agrees  with  Delard^  Swan  &f  Co.  to  turn  in  his  cargo 
under  their  contract,  which  is  accordingly  done,  and 
neats  a  profit  of  ;C6»800    11    8  sterling ;  whereof 
Clason  received  two-thirds  in  consideration  of  his 
having  made  the  advances,  and  the  house  of  Delard^ 
Swan  &f  Co.  one- third.     On  the  adjustment  of  this 
account,  it  appears  that  the  company  and  Clason  were 
to  account  to  Robert  Lyle  for  his  one-fifth,  acc(»tting 

tl 
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Attff.  Tcrtn,  to  the  proportions  of  profits  by  them  respectively  re- 

1803.  ,       - 

—«..-.  ceivcd. 


Captain  Gardner^s  powers  being  discretionary,  he 
was  perfectly  justifiable  in  making  the  disposition  he 
did  of  the  cargo  entrusted  to  him,  and  even  if  he  was 
not,  it  does  not  appear  that  Mr.  Clason  ever  denied 
that  transaction  his  sanction,  but  that  on  the  contrary, 
he  has  received  by  remittances  to  Bird,  Savage  fisf 
JBirdj  of  London^  the  proceeds  of  the  cargo,  including 
his  proportion  of  the  profits.  Under  these  circum- 
stances, there  can  be  no  doubt  that  Captain  Gardner^ 
having  turned  in  his  cargo  under  the  contract,  bound 
Mr.  Clason  to  the  fulfilment  of  the  terms  of  that  con- 
tract ;  and  the  latter,  having  received  the  full  two- 
thirds  of  the  profits  of  the  adventure,  under  the  sti- 
pulation made  by  his  agent,  that  he  should  account  to 
Lyle  for  two-thirds  of  his  douceur^  or  whatever  else 
it  may  be  caHed,  (for  names  will  not  alter  the  essen- 
tial  quality  of  the  thing)  he  is  boimd  to  perform  such 
stipulaticMi. 

If,  therefore,  the  referees  have  not  admitted  this 
claim,  they  have  erred  as  to  the  law,  afid  the  award 
ought  to  be  set  aside. 

If,  on  the  contrary,  they  have  admitted  it,  then 
they  must  have  allowed  a  balance  found  due  to  Cla- 
son in  the  other  suit,  as  a  set-off  against  it.  This  also 
is  incorrect ;  for  the  suits  are  not  between  the  same 
parties,  and  the  partnership  funds  should  have  been 
first  appropriated  to  the  discharge  of  the  partnership 
debts*  The  agreement  between  the  attornies,  does 
fiot  authorise  such  set- off.     Its  only  object,  is  the  ad- 
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mission  of  certain  demands  which  would  not  fall  Auf.  Temw 

1803. 

within  any  of  the  counts  in  the  respective  declarations^  ■  ■ 

in  order  to  avoid  further  litigation. 

The  award,  therefwe,  in  each  suit,  ought,  in  my 
opinion,  to  be  set  aside.  The  one  against  Clasori^ 
for  the  reasons  above  mentioned,  and  the  one  in 
which  be  is  plaintiff,  because  there  is  a  probability 
tjbat  the  referees  found  a  balance  there  due  to  him, 
which  he  would  otherwise  lose  the  benefit  of.  The 
judgment  of  the  court  is,  that  both  awards  be  set 
aside^ 


Robert  M.  Brett  and  John  JBunn  v.  Mathem 

Hood. 

THE  plainti&  had  in  the  last  term  recovered  a 
verdict  against  the  defendant,  who^  on  making  a  case, 
had  obtained  the  usual  certificate  to  stay  proceedings ; 
to  set  aside  which,  the  plaintiffs  gave  notice  of  a  mo* 
tion^  but  not  attending  to  s^rgue  it^ 

Oiine^  lor  the  defendant,  on  the  last  day  of  term» 
applied  far  coats,  which  the  court  was  pleased  to 
order. 

N.  B.  It  was  during  this  term  intimated  by  the 
bench,  diat  they  would  not  hear  any  argument  to  set 
aside  a  judge's  certificate  to  stay  proceedings  on  a 
case  made. 
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— — — —  Sathbaney.  Blackford. 

THE  service  of  a  notice  in  this  cause,  was*  stated 
in  the  affidavit  to  have  been  on  a  person  in  the  office 
of  the  attorney. 

Per  Curiam.  It  is  not  sufficient.  There  does  not 
appear  to  be  any  relation  between  the  party  served 
and  the  attorney.  The  notice  might  have  been  given 
to  a  mere  stranger.  A  connection  ought,  therefore, 
to  have  been  stated,  so  that  the  court  might  be  con- 
vinced of  a  privity  between  the  party  to  whom  the 
notice  is  deliveredt  and  the  attorney  on  whom  it  is 
meant  to  take  eflPect.  ; 

Parkman  v.  Sherman. 

IN  this  cause  the  court  determined,  that  when  both 
notice  and  affidavit  are  wrong  tkled  by  reyersing  the 
parties  and  putting  the  defendant  in  the  place  of  the 
plaintiff,  the  error  is  fatal ;  and  this  case  was  dbtin* 
^Apu^^x^.  guished  from  that  ofRyer^v.  Hilly er^"^  because  there, 
though  the  parties  were  reversed  in  the  title  of  die 
notice,  yet  in  that  of  the  affidavit  they  were  righ^ 
named  :  so  that,  independent  of  the  object  of  the 
notice  in  that  suit,  there  was  a  proper  title  to  rectify 
the  mistake,  but  in  this,  where  in  ever}'  P^P^r  ^^  ac- 
tion was,  as  if  by  the  defendant  against  the  plaintiff, 
there  was  not  any  thing  by  which  the  mistake  couki 
be  cleared  up,  and  the  notice  might,  therefore,  be 
in  a  cross- suit,  where  the  parties  actually  virere  re- 
versed.   . 
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Aug.  Term, 
1803. 

John  Mihuard  v.  Richard  S.  Hattett.  1-^ 


THE  plamtiff  had  recovered  a  verdict  against  the 
defendant,  on  whose  part  a  case  had  been  made,  and 
a  copy  served  on  the  attorney  of  the  plaintiff.  Many 
inaccuracies  being  observed  in  it,  a  full  statement  was 
drawn  up  on  the  part  of  the  plaintiff,  and  served  on 
the  defendant's  attorney,  who,  on  receipt  of  it,  ob- 
jected to  the  informality  of  thus  making  a  new  case. 
The  usual  time  for  objecting  to  the  amendments  hav* 
ing  elapsed,  the  attorney  of  the  plaintiff  gave  notice 
of  argument,  set  the  cause  down  for  hearing,  and 
served  copies  of  the  cases  he  had  drawn  up. 

Cainesy  on  an  affidavit,  to  which  was  annexed  a 
copy  of  the  altered  case,  made  on  the  part  of  the 
plaintiff,  and  also  a  copy  of  the  service  of  notice, 
moved  to  bring  on  the  argument,  or  that  the  plaintiff 
have  leave  to  enter  up  his  judgment. 

Bensofij  contra,  resbted  the  application,  contending 
that  the  case  now  before  the  court  was  a  new,  and  not 
an  amended  case.  That  the  rule  allowing  amend- 
menis  to  be  }xi>posed,  did  not  authorise  making  an 
entire  new  case,  like  that  on  which  it  was  wished  to 
pnxeed^ 

Cainesj  in  reply,  hoped  the  court  would  not  hear- 
ken to  a  distinction  which  really  did  not  seem  to  have 
any  solidity.  Every  case  differing  from  that  first 
served,  was,  in  fact,  an  altiercd,  or  amended  case. 
The  objection  resolved  itself  into-  this,  that  every 
amendment  must  be  written  on  the  same  piece  of  pa- 
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Ane.  Tenn»  per  which  held  the  case  served.     If  so,  close  lines, 

narrow  margi»s,  and  great  omi^^ion^^  woold  render 

ever}'  case  superior  to  amendment,  and  totally  ex- 
clude all,  that  the  party  who  made  it,  might  please  to 
ijeiect.  It  wasij  however*  conceived,  ^very  varia* 
tioQ  noticed)  dKM^  on  a  separate  piece  of  paper^ 
waa  aa  nuieh  an  amendment,  as  if  the  diversity  had 
been  n^arked  on  the  paper  containing  the  case  origi- 
naily  made« 

i'b'  Ct^rkm^  Every  amendment  must  be  on  the 
oaat  made,  or  refer  to  the  line  and  page  in  which  it 
is  proposed  to  be  inserted.  This,  not  because  .it  b 
less  an  amendment  when  written  on  a  separate  piece 
of  paper,  but  in  order  to  inform  the  judge  before 
whom  the  cau^  waa  tried,  where  to  direct  his  atten- 
tion, in  ease  the  facts  should  be  disputed,  and  not  re- 
duce him  to  the  necessity  of  reading  over  and  com- 
paring two  casea :  the  plaintiff  can  take  nothing  by* 
his  motion. 

Nichol  and  Thomson  v.   The  Cohtmbian  Insurance 

Company  of  New-York. 

EMOTT  moved  ioc  a  second  commission  in  this 
cause,  to  re-examine  the  same  witnesses  to  a  particu^ 
lar  fact  disclosed,  and  from  which,  as  the  answers 
then  stood,  it  might  be  supposed  a  deviation  had  been 
made,  to  which  point  the  former  investigation  was 
not  directed. 

Benson^  contra.  It  is  now  too  late ;  there  was 
never  an  instance  of  a  second  commission  to  examine 
the  same  witnesses*     The  answer  shows  the  defence 
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that  arises  on  the  return,  and  this  is  an  attempt  to  do  A«g^  ivni, 

'^  1803. 

It  away.  ._i_i^ 

£motty  in  reply.  The  application  may  be  novel, 
but  it  is  not  unreasonable.  Suppose  the  witness 
had  been  examined  in  courts  and  had  testified  to  a 
certain  fact,  which)  taken  without  any  explanation, 
would  have  one  effect,  if  explained,  another,  might 
not  a  question  be  asked  to  explain  ?  especially  when 
it  comes  out  collaterally.  Here  the  deviation  was 
not  the  object  of  inquiry.  The  question  was  simply 
to  and  from  what  places  were  ypu  bound  ?  There 
may  be  an  apparent,  though  not  a  real  deviation ;  for 
there  might  be  a  custom  to  go  that  rout. 

Per  Curiam*  Take  your  commission.  The  an* 
Bwer  being  directed  to  another  poiMt  may  be  explain* 
ed  by  an  interrogatory  to  the  one  which  it  disdoaes ; 
for  it  may  assign  very  sufficient  reasons  for  the  iter 
Adopted.  The  commission,  however,  must  be  at  the 
peril  of  the  party. 
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Not.  TcnUt 

1803. 


NOVEMBER  TERM,  1803. 


The  Prendent,  Directors  and  Company  of  the  Union 
Turnpike  Road  \ .  Thomas  Jenkins. 

The  same  v.  the  same^  in  three  other  actions.^ 

.♦CA..118:  BY  an  act  of  the  3d  of  ^j&ri/,  1801,*  certain  per- 
sons were  incorporated,  for  the  purpose  of  improving 
the  road  from  Afew* Lebanon  to  Hudson^  under  the 
name  of  "  The  President^  Directors,  and  Company 
''  of  the  Union  Turnpike  Road.'' 

,  By  the  second  section  of  the  act,  it  is  ordered^ 
^^  that  Robert  Jenkins,  and  EUsha  fFiUiams  be,  and 
^  they  are  hereby  appointed  commissioners^  to  do 
''  and  perform  the  several  duties  hereafter  mentipn- 
^^  ed  :  that  is  to  say,  they  shall,  on  or  before  the  first 
<<  day  of  May  next,  procure  two  books,  and  in  each 
^^  of  them  enter  as  follows :  fFe,  wheee  names  are 
*^  hereunto  subscribed,  do,  for  oursehes^  and  our  legal 
^ "  representatives,  promise  to  pay^  to  the  President, 
"  Directors,  and  Company  of  the  Union  Turnpike 
"  Roadi  twenty  five  dollars ,  for  every  share  ofstocfc 
"  in  the  said  company,  set  opposite  to  our  respective 
"  namesy  in  such  manner  and  proportion  as  shall  be  de- 
'*  termined  by  the  said  President,  Directors,  and 
^^  Company  ;  and  every  subscriber  shall,  at  the  time 
of  subscribing,  pay  unto  either  of  the  said  com- 
missioners, the  sum  of  ten  dollars,  for  each  share 
^  so  subscribed  ;  and  the  said  commissioners,  shall. 
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*'  as  soon  as  one  thousand  shares  have  been  subscrib-  Kov.  Term, 

1803 

"  cd,  cause  an  advertisement  to  be  inserted  in  the  —J — 
"  public  news  paper  J  printed  in  Hudson^  giving  at 
"  least  ten  days  notice  of  the  time  and  place  the  said 
"  subscribers  shall  meet,  for  the  purpose  of  choos- 
ii^  five  directors,  who  shall  be  stock-holders,  for 
the  purpose  of  managing  the  concerns  of  the  saki 
"  Company y  for  one  year ;  and  the  day  of  choosing 
"  the  said  directors,  shall,  thereafter,  be  the  anniver- 
*^  sary  day  of  choosing  directors  ;  and  the  directors 
"  elected  by  the  votes  of  the  stockholders,  shall  im- 
"  mediately  proceed  to  the  choice  of  one  of  their 
"  members  for  President ;  and  the  said  Present  and 
"  Directors  shall  and  may  meet  from  time  to  time^ 
at  such  time  and  place  as  they  may  by  their  bye- 
^'  laws  direct,  and  shall  have  power  to  make  such 
''  bye-laws,  rules,  orders  and  regulations,  not  incon- 
"  sistent  with  the  constitution  of  this  or  the  United 
"  States^  as  shall  be  necessary  Ibr  the  well  oa-dering 
**  of  the  affairs  of  the  said  corporation  :  Provided, 
**  that,  at  the  election  of  the  directors,  every  person 
^'  shall  have  a  number  of  voters  equal  to  the  number 
"  of  shares  owned  by  such  person,  if  such  number 
"  shaD  not  Exceed  fifty,  and  one  vote  for  every  three 
*•  shares  owned  by  such  persdn  exceeding  fifty." 


By  the  last  section,  it  is  enacted,  "  That  it  shall 
**  be  lawful  for  the  said  directors,  to  call  for,  and  de- 
"  mand,  of  and  from  the  stockholders  respectively, 
"  all  such  sums  of  money  by  them  subscribed,  or  to 
^^  be  subscribed,  at  such  times  and  in  such  propor-^ 
*^  tions,  as  they  shall  see  fit,  under  pain  of  forfeiture 
**  of  their  shares,  and  of  all  previous  payments  made 

Mm 
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Nor.  Temi,  **  thereon,  to  die  said  Fresideni,  Directors  and  C&m- 
— . r   ''pany.'' 

The  defendant  had  subscribed  for  280  sbaresi  but» 
at  the  period  of  writing  bis  name  in  the  bocdC)  as  di- 
reeted  by  the  first  section,  the  10  dollars  thereia  or- 
dained to  b6t  at  that  time  paid,  were  neither  so  paid, 
nor  were  demanded.  Two  orders  for  pitying  in  5 
dollars  on  each  share  subscribed,  were  made,  with 
which  the  defendant  refused  to  comply,  and  for  their 
amount  the  present  actions  were  brought.  The  first 
count  in  the  declaration,  stated  the  passing  of  the 
igpt,  ^d  incprporating  the  company.  It  also  set 
forth  the  second  section,  omitting,  however*  that 
part  requiring  the  payment  of  the  10  dollars  on  each 
share  at  the  time  of  subscription  ;  it  went  on  aver- 
ring the  compliance  with  the  requisites  of  that  sec* 
tion,  the  subscription  of  the  defendant,  and  of  2,900 
shires ;  it  stated  the  election  of  a  President  and  Di- 
rectors^ and  two  orders  made  by  them  for  payment  of 
two  instalments,  of  5  doUars  cash,  on  each  share  sub- 
scribed, noticsc^  and  by  reasop  whereof,  &c. 

The  second  count  was  in  these  words,  ''  And 
^'  whereas,  also*  the  said  Thomas  Jenkins,  on  ths 
^^  seventh  day  of  .^l^n/,  1801,  at  the  city  o[  Albany ^ 
''  in  the  county  of  Albany j  made  his  certain  promfsso- 
^*  ry  note  in  writing,  by  him,  in  his  own  proper  hand* 
^*  writing*  subscribed,  the  date  whereof,  is  on  the 
''  same  day  and  year  aforesaid ;  whereby  the  said 
*^  Thomas^  promised  for  himself,  zxkd  his  legal  repre^ 
"  sentatives,  to  pay  to  the  Presidenty  Directors  and 
**  Company  of  the  Union  Turnpike  Road,  the  sum  of 
'^  25  dollars  for  every  ^are  of  stock  set  opposite  to 
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*^  Ihs  name,  in  subh  manner  and  proportion,  and  at  Nov.  Term, 

1803. 

*^  such  time  and  place,  as  should  be  determined  by  ^ 

**  the  said  President j  Directors  and  Company^  and 
'^  the  sakl  Thomas  dM  then  and  there  set  opposite  to 
*^  his  name,  fifty  shares,''  with  an  averment  of  theif 
determining  that  he  should  pay  5  dollars  chi  each,  on 
the  10th  of  September^  then  next,  with  notice,  liabili- 
ty, and  assumption. 

The  third  count  \vas  in  the  same  form  on  a  pro- 
itiissory  note,  for  230  shares. 

The  causes  were  tried  at  the  AAany  circuit,  in 
January  last,  and  general  verdicts  found  for  the  plain- 
tiffs. 

After  this,  the  defendant  gave  notice  of  moving  in 
arrest  of  judgment,  and  assigned  the  following  rea- 
sons: 

1st.  That  the  first  counts  in  the  declarations  in 
the  said  causes,  being  founded  upon  the  statute,  do 
not  set  forth  that  tlie  said  defendant  ctt  the  time  of  sub- 
scribing the  said  subscriptidn,  paid  to  the  said  com- 
mis^oners,  the  10  dollars  on  each  share*  by  him  sub- 
scribed, according  to  the  regulations  of  the  said  act, 
tmd  that  it  appears  by  the  said  counts,  that  the  com- 
missioners therein  named,  did  not,  as  soon  as  one 
thousand  shares  were  subscribed,  in  thp  manner  di- ' 
t^cted  by  the  said  act,  proceed  to  give  the  notice  by 
the  said  act  required,  for  the  purpose  of  choosing  di- 
rectors, and  that  no  order  and  determination  of  th^ 
President  J  Directors  and  Company  y  in  the  said  deda^ 
rations  mentioned,  is  stated  in  the  said  first  counts^ 
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^^\  T*^™'  for  ^^^  payment  of  any  money,  upon  the  shares  of 

;■'  Stock,  therein  mentioned,  to  have  been  subscribed ; 

so  that  the  defendant  never  became  liable  to  pay  any 

such  money,  and  that  the  promises  in  the  said  first 

counts  stated,  are  void  for  want  of  consideration. 

2dly.  That  the  second  and  third  counts,  in  the  de- 
clarations in  the  ^d  causes,  are  founded  on  agree- 
ments or  promises  in  writing  between  the  parties,  as 
on  a  note  of  hand,  which  is  not  within  the  statute, 
&c.  and  that  the  said  counts  do  not  set  forth  any  gpod 
or  valid  consideration,  upon  which  the  said  agree- 
ments in  writing  were  made  and  given. 

Immediately  after  service  of  notice  of  the  above^ 
reasons,  in  arrest  of  judgment,  on  an  affidavit  stating, 
that  the  evidence  offered  at  the  trial,  was  under  the 
first  counts  in  the  declarations,  and  calculated  to  sup- 
port them  in  particular  (the  second  and  third  counts 
*  not  being  read  to  the  jury,  nor  referred  to  by  the 

pounscl)  the  plaintiffs  gave  notice  of  a  motion,  to 
amend  the  verdicts  in  the  several  suits,  from  the 
judge's  notes,  so  as  to  make  them  apply  only  to  the^ 
first  counts  in  the  several  declarations,  and  to  enter 
verdicts  on  the  second  and  third  counts  for  the  de- 
fendant, and  to  amend  the  postea  and  rules  for  judg- 
.  ment  entered  thereon,  in  conformity  to  such  order  as 
the  court  might  make. 

ChampCn,  for  the  defendant.  The  first  objection 
is,  that  the  ten  dollars,  ordered  by  the  act  to  be  paid, 
was  not  so  done.  The  contract  then,  on  which  the 
action  is  founded,  is  not  according  to  the  order  of  the 
statute*    In  the  next  place,  the  orders  stated  by  the 
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declaration  to  have  been  made  for  payment  of  the  Nov.^Tcrni, 
sums  denlandedy  are  not  in  pursuance  of  the  law.  By 
that,  the  order  is  to  be  by  the  PresidenU  Directors 
and  Company ;  the  declaration  sets  forth  one,  by 
the  President  and  Directors  only.  This  is  fatal,  for 
as  the  plaintiffs  have  a  particular  authority,  they 
ought  to  show  a  strict  literal  compliance  with  the 
law,  by  which  they  are  authorised.  If  they  have  a 
right  to  omit  the  company  in  their  orders,  they  may 
the  directors,  and  so  the  president  alone  may  govern 
the  aflSiirs  of  the  corporation.  The  two  last  counts 
are  plainly  bad  :  they  are  on  promissory  notes,  un- 
der the  statute,  where  those  notes  appear  to  depend 
on  a  contingency.  The  declarations,  therefore,  on 
them  cannot  be  maintained.  Carlos  v.  Pancourty  5 
D.  &  E.  482.  For  a  note  on  a  contingency  is  not  a 
note  within  the  statute.  Not  that  such  a  note  can- 
not  be  declared  on,  but  then  it  must  be  as  a  special 
agreement,  and  the  consideration  set  out.  As  to  the 
notice  to  amend,  it  is  before  the  court ;  they,  per- 
haps,  will  not  be  disposed  to  allow  it.  We  object, 
however,  that  the  application  is  too  late,  because  a 
term  has  intervened,  and  the  evidence  which  was  giv- 
en in  one  count,  would  equally  apply  to  all.  Yet,  if* 
we  are  wrong  in  this,  if  the  court  should  give  leave  to 
amend,  they  will  not  do  it,  without  ordering  at  the 
same  time  a  new  trial.  Tomlinson  v.  Blacksmith^  7 
D.  &  E.  132.* 


*  In  that  case,  the  amendment  was  by  altering  the  verdict 
from  a  small  to  a  larger  sum  ;  wbioii  amendment  was  moved  for, 
on  the  face  of  the  declaration.  The  court  said,  in  fact  we  cannot 
load  the  defendant  with  more  than  the  jury  of  his  country  has 
determined,  without  sending  him  back  to  another  jury. 
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KoT.  Term,       Williams  and  Van  Afess,  contra.    The  applkatioit 
■  on  the  part  of  the  defendant,  is  to  ameTid  the  verdict 

from  the  notes  of  the  judge,  so  as  to  apply  the  evi* 
dence  to  the  first  count  only,  and  to  enter  verdi(^ts  fbr 
the  defendant  on  the  second  and  third.     It  is  evident 
tliat  the  testimony  could  have  gone  only  to  tlie  first, 
for  the  two  last  are  staged  simply  as  contracts,  though 
the  form  be  somewhat  likefhat  on  a  note  of  hand**-*^ 
.    They  were  engagemen|!s  to  an  organized  company, 
and  it  was  only  in  relation  to  that  company,  that  they 
were  taken ;  they  must,  therefore,  com{x>rt  with  the 
defendant's  liability  to  that  company,  under  the  first 
count.      When  a  general  verdict  is  given,  it  is  aU 
.   most  of  course  to  amend,  if  that  verdict  does  not 
correspond  with  the  judge*s  notes.     3  Z).  &  -E.  659.* 
2>o     3r6w  ^^  ^"  JEA&nves  v.  BopkinSyf  it  was  ruled,  that  if  the 
See  £o,       evidence  be  only  on  a  good  or  consistent  count,  and 
Brtedon,  1     thcTC  bc  ochcrs  bad  in  point  of' law,  a  general  verdict 
329.'  given  on  the  whole  declaration,  shall  be  amended  ac- 

*  cording  to  the  judge's  notes.  Even  in  a  criminal  case 
it  has  been  done,  and  the  criminal  executed  accord- 
ing to  the  amendment.     Grant  v.  jisfkj  Doug.  370. 

In  slander,  it  is  true,  where  some  counts  are  for 
words  not  actionable,  and  others  for  words  actionable, 
on  a  general  verdict,  judgment  will  be  arrested,  but 
even  then  the  court  will  order  a  venire  de  novo  to  as- 


•  Petrie  v.  Rarmay,  There  were  two  issues  in  that  case,  the 
verdict  was  on  one,  and  no  notice  taken  of  the  other,  the  amend'* 
ment  was  allowed  after  error  brought,  and  this  assigned  as  a 
cause,  on  payment  of  costs. 
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aes8  dmi^gea  on  the  good  count.  An  application  like  Nov.  Term, 
&e  present  is  never  too  late.  In  1  D.  &.i?.^  it  is  .,^..,,.1^ 
said  an  amendment  will  be  ordered  even  after  error 
brought,  and  the  record  sent  back  from  the  exche- 
quer chamber.  The  same  principle  is  found  in  Tay- 
Ifir  y^  WMteheady  Doug.  746.t  'f  we  are  succes^ul 
on  the  point  of  an  amendment,  all  objections  taken  to 
the  second  and  third  counts  are  at  an  end.  But  even 
should  these  be  objected  to,  we  contend  they  are 
gOiOd*  The  instrument  declared  on,  is  an  engage- 
ment in  wi  iting  by  which  the  defendant  promised  to 
pay.  The  being  a  note  ia  writing  is  enoi^h,  and 
purports  a  consideration  though  none  be  stated^ 
2  Blaek.  C0mm*  446.  FUhm  v.  Fan  Mteropy  3  Burr. 
16704 


*  Green  v.  Jiennet^  783.  per  BuUer^  J.  But  that  case  does 
not  apply  to  amendmeius  of  verdicts.  It  relates  to  aniending; 
mistakes  by  the  act  of  the  clerk,  where  there  is  something  to 
amend  by.  As  if  he  enter  against  an  executor,  judgment  de 
bonis  fro/iriisylnsXevid  ofde  bonis  (es  tat  oris. 

f  The  decision  referred  to,  is  very  different.  A  rerdict  had 
been,  found  lor  the  defendant ;  a  motion  for  a  new  trial  on  account 
of  the  verdict's  being  against  evidence  had  been  denied,  after 
which  the  plaintiff  obtained  a  rule  to  show  cause  why  he  should 
not  be  allowed  to  enter  up  judgment  on  that  issue,  because,  not- 
withstanding tlfe  finding  of  the  jury,  the  point  of  law  was  in  fa- 
vour of  the  defendant.  The  court  said  this  being  a  motion  in 
the  nature  of  one  for  an  airest  of  judgment,  was  never  tdb  late 
before  judgment  entered  up. 

\  The  two  books  cited,  will  certainly  warrant  the  position  of 
the  learned  counsel,  but  the  parts  referred  to  are  not  law.  In 
Sharington  v.  Strotton^  Plow,  358.  it  is  said,  ^  By  the  law  of  this 
^  land,  there  are  two  ways  of  making  contracts,  or  agreements 
<<  for  lands  and  chattels :  the  on^  is  by  words,  which  is  the  infe* 
<<  rior  method  ;  the  other  is  by  writing,  which  is  the  superior. 
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Nov.  Term,  Kent,  J.  That  doctrine  has  been  complete^ 
overruled  in  a  case  where  Skynner^  Baron,  delivered 
in  the  House  of  Lords  the  unanimous  opinion  of  the 

9 

twelve  judges. 

Caines.     Amicus  curia.     Rarm  v.  Hughes,  7.  D. 
&-E.350. 


^  And  because  words  are  oftentimes  spoken  by  men  unavoidably 
<'  and  without  deliberation,  the  law  has  provided  that  a  contract 
<<  by  words  shall  not  bind  ^thout  consideration.  But  where  the 
^  agreement  is  by  deed,  there  is  more  time  for  deliberation  ;  for 
^  which  reason  they  are  received  aa  a  lien  final  to  the  par^,  and 
<<  are  adjudged  to  bind  the  party  without  examining  upon  what 
«  cause  or  consideration  they  were  made.'^  ,  The  reader  will  ob* 
serve,  that  when  Plowden  speaks  of  contracts  by  writing,  he 
means  by  deed  under  seal.  This  is  more  explicitly  declared  in 
the  case  of  Rann  v.  Hughes,  Baron  Skynner  there  says,  "  All 
<(  contracts  are  by  the  laws  of  England  distinguished  into  agree* 
^  ments  by  specialtt,  and  agreements  by  parol  ;  nor  is  there 
^  any  such  third  dass  as  some  of  the  counsel  have  endeavoured 
^<  to  maintain,  as  contracts  in  writing.  If  they  are  merely  writ- 
^  TEN,  and  not  specialties,  they  are  parol,  and  a  consideration 
"  must  be  proved,"  In  PUlana  v.  Van  Microfij  Wilmot,  J.  ar- 
gued, that  if  a  stipulation,  which  was  only  by  words,  was,  accord- 
ing to  the  civil  law,  binding  without  consideration,  a/ortiori^  so 
must  be  an  agreement  in  writing.  But  the  civil  law  itself  will 
not  warrant  this  reasoning.  The  obligatory  force  of  a  stipula- 
tion arose  from  the  words  being  spoken  in  a  precise  form,  before 
a  public  officer;  for,  if  that  form  was  not  adhered  to,  the  stipula- 
tion was  void :  therefore  if  to  the  question  promitits,  the  party 
stipulating  had  answered  spondeo,  the  stipulation  was  a  nullity. 
I  am  therefore  disposed  to  think,  that  the  stipulation  was  taken  in 
the  manner  of  our  recognizances,  and  when  acknowledged  became 
a  species  of  record.  I  am  peculiarly  induced  to  this  opinion,  from 
the  manner  in  which  they  are  now  entered  among  the  acts  of  the 
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f^an  J^ess.    A  written  contract  without  considera*  ^ov.  Term» 
Upn  may  be  declared  on  as  it  is*  ..........^.^ 

Lewis,  C.  J.  This  court  has  decided  that  a  con« 
tract  merely  in  writings  does  not  supersede  the  ne« 
cessity  of  a  consideration. 

fFilliams.  That  the  contract  was  not  consumma* 
ted  by  payment  of  the  JSIO  required  by  the  act,  is  also 
yrged  as  a  reason  why  the  action  cannot  be  maintain** 
ed,  but  surely  the  commissioners  might  have  dispens- 
ed with  this*  As  to  the  objection  that  the  pronlise 
was  given  to  pay  such  sum  as  the  President^  Direc^ 
tors  and  Company  should  order ;  and  that  the  order 
was  only  by  the  President  and  Directors^  it  can  hardly 
be  thought  the  defendant  ever  hoped  to  rely  upon  it 
The  President  and  Directors  arc  the  agents  of  the 
Company^  duly  chqseb  by  them  physically  and  le*  , 

gaily  to  express  their  will*  ''  The  order  made  by  the 
President  and  Directors^  is  an  order  made  by  the 
Company.  This  follows  necessarily*  for  the  President 
and  Directors  are,  by  the  words  of  the  law,  to  act  for 


court,  in  those  of  the  EngUsh  tribunals,  which  follow  the  ci^ 
code ;  and  also  from  considering,  that  the  reduction  of  a  contract 
into  writing  did  not,  even  by  the  rules  of  the  /?09mm  jurispru- 
dence,  preclude  from  entering  into  the  coosideration  on  which 
it  was  made.  By  that  system  the  MigaHo  Httratum  arising  from 
the  contracts  ex  lUerisj  was  invariably  comestible  in  the  three 
following  cases :  1  st.  When  the  consideration  was  not  expressed. 
2d.  Even  then  within  two  years.  3d.  In  all  cases  of  loans  of  mo- 
ney, by  the  excefitio  de  non  numerata  fiecunia,  which  threw  the 
cnua  of  proving  a  consideration  upon  the  plaintiff.  The  codex> 
too,  is  express  tl^at  no  form  of  words  or  writing,  but  assent  alone, 
formed  the  contract.     Cod,  Hb.  3.  tit,  3.  /•  17. 

N  n 


2t4  .  CASES  OF  PRACTICE 

wo¥.  term^  and  to  manage  the  concerns  of  the-  Company :  when 
1.^  they  were  chosen  the  powers  of  the  Company  were 
transferred  to  them,  and  this  beingunder  the  letter  of 
the  statute^  they  were  the  only  penons  to  make  the 
order.  Had  it  been  complied  with,  the  defendant 
would  never  again  have  been  called  upon  for  an^ 
thing  paid  under  it. 

Harison^  in  reply.     In  support  of  the  notice  in  ar- 
rest of  judgment,  nothing  can  be  more  clear,  than^ 
that  where  entire  damages  are  given,  and  one  count 
ib  bad,  die  judgment  must  be  arrested.  But  in  this  de* 
'    daratioil,  there  is  not  one  good  count,  and  this  is  ap* 
parent  on  the  face  of  the  record  without  any  aid  aS^ 
»nde^    On  the  first  count,  the  objection,  as  to  the  or^- 
der,  is  certainly  fatal.     The  act  operating  like  a  char- 
ter, Reifies  a  particular  hianner  in  which  the  orders 
<tf  the  mibscribers  are  to  be  made ;  the  bye-laws  of  the 
Company  are  not  to  oppose  the  laws  of  this  State,  or 
the  laws  of  the  Union ;  and  yet,  supposing  the  Com^ 
pany  to  have  authorised  the  Presidenfand  Directors 
tb  make  orders  on  the  Stockholders^  that  very  autho- 
rity can  be  supported,  only  by  allowing  a  violation  of 
the  law  by  which  the  Company  itself  is  incorporated. 
tf  one  branch  of  those  by  whom  a  specific  act  is  or- 
dered to  be  done,  can  be  dispensed  with,  another 
may,  and  thete  is  no  saying  how  far  this  principle  is 
to  be  carried ;  no  power  can  be  exercised  under  the 
statute,  but  what  is  created  by  it,  and  executed  in  the 
manner  it  prescribes.     On  the  point  in  consideration, 
the  authority  fpm  5  D.  tx,  E.  is  decisive :  no  consi> 
deration  appears  by  the  declaration ;  the  amendment 
as^ed  muM  be  dmied^  because  it  is  evident  whatever 
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went  to  support  the  first  count,  mi^sthave  been  appli«  ^^\J^^ 
cable  fD  the  second  and  third  counts,  which  were  oi^  ^ 

the  same  note  as  that  mentioned  in  the  first ;  if  so^ 
£ddowes  v.  Hopkins^  relied  on  by  the  plaiiltiffs,  ^ows 
the  amendment  cannot  be  granted. 

Per  Curiam^  delivered  by  HADctiiFt  !•  In  this 
case  there  is  a  motion  in  arrest  of  the  judgment, 
founded  on  objections  made  to  all  the  counts  in  the 
declaration. 

The  counts  are  three  in  number,  and  the  obj^« 
tions  which  apply  to  aU  are, 

1st.  That  the  promise  or  contract  set  forth  in  th^ 
declaration  is  void  for  want  of  consideration,  and  con-^ 
nected  with  this  19  another  objection,  which  was  dis* 
tinpdy  urged,  that  the  first  instalment  of  i^iO  not  be* 
ingpaid,  the  contract  was  incomplete,  and  not  oblige 
tOFy  on  the  Company  and  therefore  also  void* 

2d.  That  the  comiqissioners  appointed  by  the  ai;t 
did  not,  as  soon  as  1,000  shares  were  subscribed,  give 
the  notice  required  by  the  act  to  choose  Directors. 

Sd.  That  no  order  or  determination  of  the  JPresi" 
denty  J)irectors  and  Company  requiring  the  payment 
of  the  instalment  in  question,  is  stated  in  the  dedara* 
ticm  to  have  been  made. 

To  the  second  and  third  cQunts  there  is  a  fur- 
ther objection*  that  the  plainti&  have  declared  on  the 
promise  oc  subscription  in  wnting,  as  upon  a  promis- 
sory note  within  the  statute. 
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Nov.  Term,      As  to  the  first,  the  fiarm  of  the  subscription  which 

i'    ■   contains  the  promise,  is  prescribed  by  the  act  in  the 

following  terms :     *'  We  whose  names  are  hereuntq 

'^  subscribed,  do  for  ourselves  and  our  legal  repre- 

sentatives,  promise  to  pay  to  the  President^  Direc^ 

tors  and  Company  of  the  Union  Turnpike  Road^  the 

^^  sum  of  25  dollars  for  every  share  or  stock  in  said^ 

'^  Company^  set  opposite  to  our  respective  names,  in 

^^  such  manner  and  proportion,  and  at  such  time  and 

"  place,  as  shaft  be  determined  by  the  said  President^ 

^*  Directors  and  Company*^*    The  declaration  states 

the  plaintiff's  subscription  in  these  terms,  but  doed 

not  aver  that  the  10  dollars  on  each  sharef  5vere  paid, 

and  which  the  act  required  the  defendant  to  pay  at  th^ 

tiihe  of  subscription. 

•  > 

I  cannot  discover  any  ground  on  which  this  pro^ 
mise  ought  to  be  considered  as  void*  The  subscrip- 
tion was  taken  by  commissioners  who  were  authoris- 
ed to  receive  it,  and  in  the  form  prescribed  by  the 
act.  That  form  contains  an  absolute  promise  to  pay 
the  money  to  the  President^  Directors  and  Company. 
On  the  one  side  the  interest  of  the  Company  in  see- 
ing the  shares,  and  the  public  advantage  to  be  deriv- 
ed from  the  success  of  the  instituticm,  and  on  the 
otlier  the  expected  profits  to  accrue  from  the  stock, 
were  sufficient  considerations  to  render  the  promise 
binding.  By  force  of  the  act  itself  it  must  be  const- 
dtred  as  good.  The  legislature  also  must  have  in- 
tended that  it  should  be  obligatory,  for  else  the  formal 
manner  in  which  it  was  prescribed  to  be  taken  would 
be  senseless  and  nugatory.  I  cannot  imagine  that  a 
contract  in  terms  so  express  and  Complete  should  b^ 
designed  to  mean  nothing. 
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The  last  section  of  the  act  by  which  the  Company  Nov.  Term, 

was  created)  cannot,  in  my  opinion,  destroy  its  effect.   ...... -. 

It  is  thereby  further  enacted,  that  the  Directors  may* 
call  for  and  demand  the  sums  so  subscribed,  at  such 
times  and  in  such  proportions  as  they  shall  see  fit,  un- 
der  pain  of  the  forfeiture  of  the  shares  and  all  pre- 
vipus  payments.  This  provisi(H>  was  designed  as 
an  additional  security  for  the  proportion  of  the  shares 
which  should  remain  unpaid,  and  to  enable  the  Com- 
pany by  a  decisive  measure  to  compel  the  prompt 
payments  which  the  objects  of  the  institution  requir- 
ed. They  had  an  election  to  adopt  this  expedient, 
and  exact  the  forfeiture,  or  to  enforce  payment  in  the 
ordinary  course  by  a  suit  on  the  original  contract. 
Not  having  insisted  on  the  forfeiture,  they  of  course 
have  a  right  to  maintain  this  action. 

The  objection  which  is  founded  on  the  idea  that 
the  contract  was  not  obligatory  on  the  Company  ^  and 
therefore  not  mutual  in  its  operations,  I  also  think  is 
not  well  taken.  The  subscription  was  for  the  full 
sum  originally  due  for  each  share.  The  10  dollars 
on  each  share  were  due  immediately,  and  the  engage- 
ment with  respect  to  that  sum  was  like  a  note  or  ob- 
ligation payable  on  demand.  The  contract  was  com- 
plete and  the  defendant  had  a  right  to  tender  the  pay- 
ment of  the  10  dollars,  and  demand  its  performance 
on  the  part  of  the  Company^  who  had  an  equal  right  to 
enforce  it  against  him.  Neither  party  could  revoke 
it  without  mutual  consent,  or  a  default  on  the  adverse 
side.  ly  therefore,  consider  the  contract  as  recipro- 
p^^  bindmgy  and  founded  on  a  valid  consideration*^ 
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Mor.  Tem,      The  secotkl  objection  19,  that  the  conptmisuoners 
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appointed  by  the  act  did  not,  as  soon  as  1,000  sihaiH^s 
were  subscribed,  give  notice  to  the  stockholder^  to 
choose  i)ir^c/or^.  This  was,  I  think,  properly  re- 
linquished by  one  of  the  defendant's  counseU  It  do(^ 
not  appear  when  the  precise  number  of  1,000  shares 
were  subscribed.  The  defendant  subscribed  his 
shares  on  the  17th  of  Aprils  1801,  and  it  is  averred, 
Aat  on  the  21st  of  the  same  month  upwards  of  1,00& 
shares,  to  wit,  1,990  were  subscribed,  aud  that  th? 
commissioners,  "on  diat  day,  gave  notice,  to  choose 
Directors*  The  particular  time  of  giving  this  notice^, " 
after  1,000  shares  were  subscribed,  could  not  be  ma- 
terial. The  act  in  this  respect  was  merely  directory 
to  the  commissioners,  and  if  they  did  not  strictly 
execute  their  trust,  it  could  not  affect  the  exis^ 
cnce  of  the  Company^  nor  any  contracts  made  with 
them. 

The  third  objection  is,  that  no  order  or  determio^* 
tion  of  the  President,  Directors  and  Company j  requir- 
ing the  payment. of  this  instalment,  is  averred.  It  is 
averred  that  the  President  and  Directors  only^  made 
the  order.  The  promise  was  made  to  the  President^ 
Directors  and  Company y  according  to  the  form  pre- 
scribed by  the  act,  and  it  is  therefore  argued,  that 
this  order  ought  to  have  been  made  by  the  Company 
as  well  as  by  the  President  and  Directors.  This  criti- 
cism ought  not  to  prevail  against  the  only  practica- 
ble construction  that  can  be  given  to  the  mode  of  ex- 
ecuting the  powers  of  this  corporation-  Jt  is  obvious 
that  the  Company,  in  their  collective  capacity^  can 
never  act.  The  President  and  Directors  are  their  re- 
presentatives, and  they  alone  are  authorised  to  man- 
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1^  the  concems  of  the  Company.     The  act  invests    Term,  Nor. 
them  with  this  power,  and  it  is  thus  set  forth  in  the 
declaration.      They  alone  could  require  the  pay- 
ment in  question,  and  the  order  was  properly  made 
by  them. 

The  kst  objection  applies  to  the  second  and  third 
counts  only,  in  which  the  plaintiffs  have  declared  on 
the  defendant's  subscription  as  upon  a  note  of  hand, 
without  setting  forth  the  act,  or  any  consideration  to 
support  the  defendant's  promise.  It  is  not  expressly 
declared  upon  as  a  note  within  the  statute  concerning 
promissory  notes,  but  the  counts  can  be  supported 
on*  that  idea  alone,  for  they  do  not  state  any  consider- 
ation independent  of  the  making  of  the  note.  The 
shares  of  stock  to  which  the  defendant  would  be  en- 
titled,  are  not  set  forth  as  the  consideration  of  the  pro- 
mise, but  merely  as  descriptive  of  its  extent,  and  as 
designating  the  amount  he  undertook  to  pay.  These 
counts,  therefore,  cannot  be  maintained  unless  the 
note  be  considered  to  come  within  the  statute,  which 
I  think  it  does  not.  Although  by  the  note  the  de- 
fendant promised  to  pay  25  dollars  for  each  share,  it 
depended  on  the  future  operations  of  the  Company ^ 
which  was  not  yet  organized,  whether  the  whole  or 
any  part  of  that  sum  would  finally  be  demanded  or 
become  due.  The  payment  was,  therefore,  uncer- 
tain and  contingent,  and  such  a  note  has  frequendy 
been  held  not  to  come  within  the  statute,  and  can  be 
declared  upon  only  as  a  special  agreement. 

These  counts  being,  therefore,  defective,  and  the 
verdict  general,  the  judgment  ought  to  be  arrested 
unless  the  verdict  be  amended  by  applying  it  to  the 
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Nor.  Term,  first  count  in  the  declaration.    An  application  totihtt 

1803. 

I '  •  ' —  purpose  was  made  by  consent,  concurrently  with  the 
motion  in  arrest  of  judgment.  And  if  the  judge 
before  whom  the  cause  was  tried  will  certiiy  that 
the  evidence  applied  solely  to  that  count,  ch-,  as  I  ap-» 
prehend  the  correct  rule  to  be,  that  all  the  evidence 
given  would  properly  apply  to  that  count  as  well  as 
to  the  others,  I  think  the  amendment  ought  to  be  al- 
lowed. The  practice  of  amending  in  such  cases  is 
well  estatilished,  and  is  consistent  with  reason  and 
justice  to  the  parties*  The  result  of  my  opmicxi, 
therefore  is,  that  the  judgment  be  arrested  unless  such 
amendment  be  made,  and  in  that  case,  that  the  mo- 
tion be  denied. 

Lewis,  C.  JT.  These  are  actions  of  assumpsit^ 
brought  by  the  President,  Directcrs  and  Company  of 
the  Union  Turnpike  Boad,  against  the  defendant, 
Thomas  Jenkins,  on  two  several  subscriptions,  a- 
mounting  to  two  hundred  and  eighty  shares  in  the 
capital  stock  of  said  Company^  for  certain  payments 
■  called  for,  pursuant  to  the  act  of  incorporation,  by  the 
said  President  and  Directors. 

The  declaration  contains  three  counts.  The  first 
sets  forth  the  act  of  incorporation,  the  formation  d 
the  Company  pursuant  thereto,  the  subscription  ot 
the  defendant,  the  call  for  certain  payments  of  seven 
dollars  on  each  share,  and  his  refusal  to  pay,  whereby 
he  became  liable,  &c. 

The  two  remaining  counts  are  on  the  several 
subscriptions  of  the  defendant,  as  on  his  promisso- 
ry notes. 
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A  Verdif^^ip  tovaid  geiia'alfy  for  the  plaintifis,  and  ^v^^^ 
4le  came^JB  now  befims  us,  do  a  inotioii  in  afredt  tif  n 
Jadgmeiit^  on  tt»  {)ait  of  the  dtfendantt  tmd  a  tkiid>* 
tion  OD  the  pirtof  the  {AairttifiB^  to  (»iiefid  the  vetditt 
by  the  notes  of  the  judge  wh6  trleA  like  ea^uite^  M  as  t6 
confine  it  to  the  first  count  in  their  declaration,  on 
an  aiiddl^  liuif  no  endence  was  i;)ffeiiKd  ctv  ttie  4>iher 

i 

Vls^firtnclpd  gnotif^  «r  tlte  finotiiM  ift  leutest  of 
jiidgmMt^  tbe  alleged  «l>(;aM  <^  a^^^s^dni^etBitioti  fb 
48uppoitilie  ^ftiise,  without  tM^bi^  it  is  iii^stefl, 
^e  actton  js  nbt  stfsiaifiatles  Oh  the  reeofdino  eon- 
eidieradoil  b^siSatcidL  No  toss  bf  gbki  i^  either  p&Hy ; 
andlMlinglii^coiidiiecof  theifoii^iiiiBsldnei^j  by  the 
|Nrov9iknis  df  4i0  act,  MM  is  to  be  foun^i  in  my  ^i^ 
mmi  ia  ^tbe  Qontraet  itipelf.  The  aot  required,  that  to 
constitute  a  stockholder,  he  shall  subscribe  an  en- 
gagement in  the  words  following :  ^'  We,  whose 
**  names  are  bereonto  subsoibed,  do  for  oQf^tves 
^^  and  <nir  legal  t^ves^matives,  t>roinise  t0{)ay  to  the 
*^  Prtsideni^  Dirto^s  Mnd  Company  of  the  Ufiion 
^'  Turnpike  JRoadi  ihe  sum  cf  twenty-five  d<^ts,  fof 
^^  eirery  share  of  stod^  in  the  si^  Cofnpanyt  s^t  op- 
^'  pQske  to  oar  resfieetiv^  names^  ki  such  fnanAer  and 
^^  proportioft,  and  at  such  time  and  place,  as  shall  be  d^* 
^^  tenmmd  by  thd  said  Premlentt  Directors  and  Conh, 
*^/k»fy."  It  also  further  requires,  that  every  sub- 
{briber  shall,  at  the  time  of  subscribing,  pay  unto  tu 
ther  of  the  commissionei-s,  the  sum  of  ten  dollars^ 
for  each  share  so  subscribed.  The  subscription  and 
payment  are  both  essential  to  the  consummation  of 
ib^  CODtract.    These  were  cotemporaneous  acts. 

0  0 


• 
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Not.  Term,      The  declaration  states  the  subscrintaon  by  &^  de- 

1803 

'  fendant  merely,  without  averring  any  payineBt  or*dfe- 
mand  of  the  ten  ddlars  on  each  share;  anditwasari- 
mitled  on  the  argument,  that,  infact,  they  trcre  nei- 
ther demanded  nor  pasid. 

> 

I  cannot  see,  then,  any  conaidMratioii  fix  this  pro- 
mise; and  the  legislature  appear  to  have  been  ap- 
prized of  the  inc(»iventence  that  migfat  arise  from 
this  source,  and  have  provided  for  it,  in  some,  mea- 
sure, by  >tbe  last  clause  in  the  statute,  i^hich  givte  a 
power  to  the  Direct^ny  ''  to  call  for,  and  demndctf 
and  from  Uie  stockholders  reapeetivefy,  all  sodi 
sums  of  money  by  them  subscribed;  oc  to  besilb^ 
scribed,  at  su^  times,  and  »  ^u^fai  pn^tortinn 
as  they  shall  see  fit,  und^  pain.  {£  ibiAi^re  of 
^^  their  shares,  and  of  all  previous  payments  fuade 
**  thereon," 

Suppose  the  speculatbn  had faeenan* advantageous 
one,  and  before  the  first  call  of  tke'lVmobtf  and  Di^ 
rectors^  the  stock  bad  risen  considerably  in  value, 
could  not' the  Directarsi'ynSh  propriety,  have  refused 
to  consider  Mr.  Jenkins  as  a  stoddiolder,  oh  account 
of  his  not  having  made  the  payment  required  by  die 
act  on  his  subscribing  ?  I  think  they  could.  No 
positive  benefit  theny  arising  from  the  future  emolu- 
ments of  the  Company  transactitfns,  can  be  consider- 
ed as  a  consideration  for  the  promise,  and  if  it  could, 
none  such  is  stated  on  the  record. 

Notwith^anding  the  motion  toiunend,  it  was  in-' 
sisted  the  suit  was  maintainable  on  the  second  and 
third  counts.     I  think  not>    For  a  promise  to  pay  oh 
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acontkigeiiey,  which  may  or  may  not  happen>  cannot . Nov.  TenA» 
be  declared  on  as -a  note  of  hand«  The  instrument  r.  ,' — 
muatbe  fiatfaUe at  all  events. 

The  proprier|r  of  amending*  ^  "^^^  ^^  consider, 
as  I  am  of  opinion,  no  suit  can  be  maintained  on  the 
first  GOOiA  for  want  of  a  omsidcratioo. 

.    I  am  of  opmion  judgment  ought  to  be  arrested.^ 

T/ie  People  v.  Samuel  S.  Freer. 

m 

A  RULE  had,  in  the  last  term,  been  granted 
against  the  defendant,  to  diow  cause  on  ^  first  day 
of  the  present  term,  why  an  inffarmation  should  not 
be*  filed  against  him,  and  no  cause  having  been 
rfiown  on  the  day  appointed,  the  rule  was  made  ab- 
solute. 

'  Hoffman  now  stated  to  the  courts  that  the  defend- 
ant had  been  prevented  by  adverse  winds,  which  de- 
tained himself,  counsel  and  papers,  until  after  the  ris- 
ing of  the  court  on  the  first  day  of  the  term>  and 
prayed  that  the  rule  m^t  be  overrated 


*  After  proaomiGiog  the  judgment  of  the  court,  Raoclifp,  J. 
dMwrvedi  that  he  thought  the  regohtr  practice  was  to  obtain  the 
qenifi^ale  of  the  judge  before  whom  the  cause  was  triedy  that 
the  evidence  applied  only  to  the  count  on  wMch  it  was  meant  to 
enter  judgment  ELbmt,  J.  who  tried  the  cause,  sud  the  affidar 
tit  of  the  plaintiffs'  attorney  was  correct^  and  therefore  he  deem* 
ed  it  suflfident  for  the  amendment.  In  tMs  the  bench  con- 
currcd. 


^im"^'      ^^''  ^'"**'^'   ft  w  <^  coiwife.    Take  y^wr  i»otiMi 
!  iHit  pbqw  qa«?e,  on  the  flrjt  naa>ieBW»«f»ted  d«f . 

« 

7%tf  People  of  the  State  of  JVew-York  v.  Caleb 

Brown  and  others. 

THIS  was  w  infi)rmMion  fiied  At  thfr  ^Mlioii  nK 
the  legislature,  by  the  late  attorney-general,  agauist 
the  dc|en4antfl,  for  an  ii^tni^KMt  on  wrtam  kmd^  lyti^ 
ia  the  county  of  Otsego. 

The  defendants  claimed  under  letters  patent,  of 
the  6th  September ^  1770,  for  0,200  acre^,  panted 
by  his  Majesty,  George  llh  of  Qre^t-Briiam^  Fronts 
and  Ireland^  king»  &;c.  ^  a  quit  rent  of  2s.  ^d^  •ter- 
Ungi  fur  every  hundred  acres.  Aft^r  th^  uwal  i$- 
s^vation3  of  mine^,  and  white  pine  tr^es,  ior  iQa$t9^ 
the  grant  contained  the  following  provbo :  ^^  Proiu^ 
*^  ded^  further,  and  upon  condition  also,  neverthe* 

less,  an4  we  do  hereby  for  us,  our  heirs^  and  we- 
lessors,  direct  and  iippouit,  that  this  our  present 
ipnt  shall  be  registered  and  entered  on  record^ 
^^  within  six  months  frpiQ  the  dtfe  hereof,  ia  goF 
^^  secretary's  offic^  in  our  city  of  New-Yarij  in  our 
''  said  province,  in  one  of  the  books  of  patents, 
"  there  remaining  ;  and  that  a  docquet  thereof,  shall 
^*  be  also  entered  in  our  auditor's  office  there,  foF  onr 
*'  said  province,  cuhI  that  ii>  default  thereof^  this  mm 
^^  present  grant  shaU  be  void  am)  of  npae  effeet,  nsf 
••  thing  before  in  these  presents  contained,  to  tlie 
**  contrary,  thereof,  in  any  wise  notwithstanding/* 

It  was  admitted,  that  no  docket  of  the  said  Ict^ 
ters  patent,  had  been  entered  in  the  office  of  the  au- 
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(Hlor,  purBttftnt  to  the  $aid  proviso ;   b\it  the  follow*  ^^{^^^' 

ing  entry  made  since  the  year  1797,  is  found  in  a  

niemorandum»  took  of  patents  in  the  o£Kce  of  the 

oooiptroUcr,  of  this  state»  to  wit :   ^^  1558,  patent 

'*  granted  to  Ijeonord  iMperutrd^*  and  otliers,  for  •  The  name 

**  93>00  acres  of  land,  in  Albany  county,  dated  the  ^temU.^* 

''  6tli  of  September,    1770,  at  2s.  6</.  sterling  for 

*^tvcrj  hundred  acres.'*     About  the  same  time, 

when  the  above  memorandum  was  made,  Samuel 

•Awiff,  Esq.  comptroller  of  this  state,  pursuant  to  the 

laws  relative  to  quit  rents,  caused  the  aforesaid  tract 

of  land  to  be  advertisedf  for  payment  of  the  quit  j-  under  Uie 

MAM*«  .J««A  «th  section 

rents  due*  of  the -act 

concerobg 
quit   rents/' 

It  was  further  admitted,  that  on  the  3d  of  Aprils  p«^M«d  the 
1799,  the  sqm  oi  3  dollars  and  84  cents,  was  paid  isoi. 
into  the  treasury  of  this  state,  by  George  Stanton^ 
OM  of  the  original  patentees,  in  pursuance  of  the 
act  for  the  cofleetion  of  quit  rents,  as  the  arrears  and 
comonitation  then  due,  on  lots  no.  41  and  42;  and 
that  on  tlie  38th  of  October  following,  3  dollars  and 
93  oents,  were  in  like  manner  paid,  on  €0  dcres  of 
the  grantj  by  one  Jesse  Clark^  who  had  purchased 
under  the  patent,  from  which  the  defendant  JBrown^ 
derives  his  title ;  but  neither  die  lots  41  and  43,  nor 
the  50  acres  on  which  the  said  3  dollars  and  82  cents 
were  paid,  constitute  any  part  of  the  lands  in  bis 
tenure. 

ft 

On  these  faets,  it  wias  submitted  to  the  courts  whe- 
ther the  defendants  were  or  were  not  guilty  of  the 
intrusion  complained  of. 

Spewcer,  Attorney. General.     It   is   admitted, 
that  there  was  no  docket  entered  in  the  auditor's 


286  CASES  OF  PRACTICE 

i^ov.  TeiTO,  office,  according  to  the  proviso  in  the-  letters  patent. 

1.^  The  information  is  grounded  on  this  principle ;  that 

the  forms  required  by  the  grant  created  a  coiiditiofv» 
proviso,  or  limitation,  which  was  to  make  itvoid^ 
on  the  not  doing  a  certain  act  by  the  patentees.  If, 
therefore,  this  act  has  not  been  performed,  die  in; 
strument  is  a  nullity,  and  the  pec^le  have  a  right  to 
consider  all  persons  now  cm  the  land  as  intruders. 
It  may,  perhaps,  be  urged  in  behalf  of  the  defend- 
ant, that  the  act  concerning  qnit  rents  has  done  away 
the  forfeiture  :  especially,  as  the  officers  of  govern* 
ment  have  received  the  quit  rents  due,  and  have, 
therefore,  considered  the  patent  as  in  existence  auid 
good.  That,  however,  will  depend  on  whether  the 
not  docketing  the  patent  within  the  time  limited, 
did  not  cause  the  estate  of  the  patentees  instandy  to 
cease ;  or  Whether,  even  allowing  the  contrary,  the 
payment  could  pui^  the  forfeiture  for  more  than 
those  very  lands  on  which  made,  and  which  do  not  in- 
clude those  for  which  the  intrusion  is  brought.  There 
can  be  no  doubt  that  every  grantor,  whether  a  state 
or  an  individuaU  may  annex  to  his  grant  whatever 
conditions  he  pleases,  provided  they  are  not  repug- 
nant to  principles  of  law.  Here  the  condition  is, 
that  the  grant  shall  '*  ie  void  and  of  none  effect J^^ 
Therefore,  the  acceptance  of  rent  could  not  restore 
what  was  gone.  Sir  Moyle  Finches  case,  Cro.  BUz. 
321.  shows  the  soundness  of  this  position.  This, 
it  may  be  said,  was  the  case  of  a  demise  for  years. 
A  distinction,  therefore,  may  be  attempted  between 
that  and  the  present,  which  is  of  a  fee.  In  fact, 
however,  the  diversity  does  not  exist     This  the 
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court  will  see  in  17  Fin.  Bl.pL  1.  n.*  it  is  not,  that  »*«?  J|™« 
in  one  .case  the  estate  is  void,    and  in  the  other  —     ■■ 
yoi<)a]t>}e  ;.  but  whether  the  determination  be  by  the 
same  means  as  create  the  interest.     The  proviso 
here,  was  a  limitation  which  ended  the  estate  on  non- 
performance, because,  as  it  was  created  by  matter 
€^  record,  so  it  was.to  be  destroyed  by  matter  of  re- 
cord.   .It  is  generally  true,  that  where  a  freehold  is 
to  be  defisated,  entry  is  necessary,  but  it  is  not  so, 
where  an  act  that  ou^t  to  appear  of  record  is  not 
done.    It  is  laid  down,  that  if  an  estate  granted  by 
the  crowa  determine  by  a  condition   broken,  the 
king  shall  be  seised  without  office  found,,  where  the 
breach  is  apparent  upon  record.  .  7  Com.  Di.  53.  (D. 
70.  t)    It  is  the  revesting  of  the  estate  which  we  con*  t  The  cues 
tend  for  here.     This  makes  the  difference  between  red  to,  Are  of 
the  present  question,  and  that  of  Van  Shaicky  in  ^*^"^® 
1796,  in  which  it  was  decided,  by  the  court  of  errors, 
that  a  new  grant  would  not  be  made  till  after  office 
found,  not  that  an  information  would  not  lie  before. 
There,  can  be  no. doubt  of  th^  words  used  in  the 
grant  creating  a  condition^  Lit.sec>329.  which  was 
a  limitatioQ  or  qualification  of  the.  estate.    For  this 


*  The  decision  alluded  tOi^  is  ^efihem  v.  Potter^  Cro.  Car, 
100.  2  Res.  but  that  merely  determined  that  a  lease  for  years, 
reserving  rent  payable  at  the  exchequer,  is  void  on  non-pay- 
ment, witl)out  office  found  ;  whereas,  if  the  rent  be  payable  to 
the  receiver-general)  non-payment  without  office  found,  does 
not  vacate.  The  reason  is  obvious,  as  the  crown  can  grant  only 
by  record,  it  can  be  informed  only  by  record  ;  the  non-payment 
to  the  receiver,  is  a  matter  in  fiaUi  when  found  by  office,  it  is  of 
record,  and  so  is  non-payment  at  the  exchequer.  See  this,  how- 
ever, doubted,  2  RoiCeAbr.  216.  (H.) 
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Wov.rtfnn,  purpose,  the  word   '^provided,"  was  OftimtAy  the 

— ^  most  fit.     On  breach  of  it,  the  estate  must  be  judg* 

ed  in  the  grantor ;  or,  as  here,  in  the  i^^ople,  Ut  set. 
350.*     So  jiere,  as  the  non-performance  was  a  re« 
cord,  the  right  to  proceed  by  intrusion  accrued  before 
office  found,  the  estate  of  the  patentees  being  totally 
divested.     The  next  consideration  is,  whether  any 
thing  has  been  done  to  waive  the  forfeiture.     This 
may  be  laid  down  as  an  established  position^  what 
is  void  cannot  be  ooaiirmed,  what  is  voidable  may. 
As,  then,  the  interest  of  the  patentees  was  absolute^ 
ly  annulled,  the  receipt  of  the  quit  rents  could  not 
revive  it,  Jenkins  v.  Churchy  Cowp.  483.     Doe  v. 
JButcher^  Doug.  50.    Even  in  voidable  cases,  th6 
mere  acceptance  of  rent,  unaccompanied  with  any 
t  See  GretH'€  Other  circumstances,  will  not  work  a  confirmation.f 
^'.  XR9e  No  receipt  can  revive  or  confirm,  unless  taken  with 
V.  ^»<^^^  a  knowledge  of  tlie   forfeiture,  and  an  intent   to 
425.  waive.     The  act  concerning  quit  rents  does  not  re- 

c(^ize  any  loss  of  title  in  the  defendant,  or  others 
holding  under  the  sMie  patent.  No  payment,  there- 
fore, to  an  officer  acting  by  authority  of  a  genera} 
law.  With  a  power  merely  to  extinguish  quit  rents 
could  revest.  All  that  he  could  do  was  to  bar  the 
right  of  the  people  on  them  when  due,  and  not  by 
taking  them  if  not  due,  to  give  away  tlie  land  of  the 
state. 


■iiti 


*  The  case  of  a  lease  for  five  years,  ivith  condition  to  have  &e« 
on  paying  of  40  marks  at  the  end  of  two  years,  and  livery  of  seiy 
sin  according  to  the  deed.  Revested  by  implication,  because 
grantor  could  not  enter  upon  the  breach,  as;  by  his  own  grant, 
the  grantee  had  three  years  in  the  hind* 
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Emott  and  Fan  Fechten,  contra.    Though  from  Nov. jem. 


the  length  of  time  the  ddendant,  and  those  under  . 
whom  he  claims^  have  been  m.  possession,  the  case 
is  a  hard  one,  still  we  are  ready  to  exculpate  both 
the  present  and  late  Attorney- General,  from  all  im- 
putation of  rigour.  They  have  acted  only  in  obe- 
dience to  resolutions  of  the  legislature.  The  case 
divides  itself  into  two  questions.  1st.  Whether  the 
grant  be  void,  or  voidable  ?  2d.  Whether,  if  so, 
the  present  form  of  action  is  the  appropriate  remedy  ? 
Whether,  void  or  voidable,  will  depend  on  a  num- 
ber of  subordinate'  inquiries.  We  did  not,  it  must 
be  confessed,  expect  that  the  proviso  would  have  been 
urged  as  a  limitation,  which  always  goes  on  a  certain 
express  time  of  determination ;  it  is  a  conditiQn*  *,^^  ?^* 
and  nothmg  more,  m  which  case,  as  the  estate  utioiw,  see 
might  continue  over,  it  was  voidable,  and  not  void.  je^6  ed.^ 
But  the  words  in  question,  created  neither  t}ie  one 
nor  the  other  ;  they  were  merely  directory  on  the 
officers  of  government,  and  did  not  oblige  us  to  do 
any  thing :  they  are  separated  from  the  conditions  by 
which  the  grantees  were  bound  by  specific  acts. 
The  words  are,  '*we  direct  and  appoint.^'  The  clause 
itself  is  rare,  this  being  the  only  grant  we  can  find,  in 
which  it  is  contained.  The  officers  of  govemmient 
ought,  the  clause  being  directory,  to  have  given  no- 
tice to  the  patentees  to  come  in  and  docket ;  for,  to 
the  patentees  tliemselvesi  the  act  was  nugatory,  as 
they  had  complete  evidence  of  the  right  by  the  grant 
itself.  But,  considering  the  clause  as  a  condition, 
then  we  contend,  it  is  repugnant  to  the  grant,  and 
void.  It  was  for  an  act  to  be  done  by  the  officers  of 
the  crown,  for  the  benefit  of  the  crown  alone.     It  is 

p  p 
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Nov.  Term,  the  samc  as  if  a  grantor  had  convey  ed^  on  condition 
._— ! —  that  he  should  himself  lodge  the  consideration  money 
within  twenty  daySs  in  the  United  States  Barik^  or 
the  conveyance  be  void.  The  result  woiiid  be  to 
put  the  ivhole  grant  within  the  power  of  the  crown ; 
or  what  is  the  same  things  within  that  of  its  officers. 
But  should  the  condition  in  the  proviso  be  deemed  -a 
valid  one>  and  obligatory  on  us^  we  say  it  has  been 
perforthed ;  for,  if  the  intent  be  complied  with,  it 
is  sufficient.  That  the  leaning  of  the  court  is  against 
forfeitures,  we  cite  Bull  N.  P.  96,  and  that  the  in- 
tent, and  not  the  letter  of  the  words,  ought  to  regu- 
late, Shep.  Touch.  139.*  1  Atk.  375.t  Haley  y\ 
Desbouveriej  2  Atk.  261.  and  the  cases  cited  in  p.  L 
What,  then,  was.  the  intent  to  be  answered  by  this 
docket?  Merely  to, inform  the  court  of  the  exist- 
ence of  the  grant,  and  the  value  of  the  reserved 
rent,  that  no  interfering  patents  might  issue,  and  the 
amount  of  its  revenue  be  known.  The  entry,  there- 
fore, in  the  comptroller's  office*  taken  from  the  dd 
minutes  there,  was  fiiUy  adequate  to  every  purpose* 
For,  though  two  acts  ar^  mentioned  in  the  proviso, 
to  be  done,  it  does  not  follow,  that  both  are  necessary 
to  be  performed.     Long  v.  Dennisy%  4  Burr.  2052. 


*  That  is,  if  the  act  done  be  in  law  tantamount  to  the  condi- 
tion expressedi^  a»  if  to  enfeoff.;  and  a  lease  release  be  executed. 
So,  in  the  case  put,  Idtt.  atci,  3^52.  on  the  doctrine  of  ty /^e«, 

t  Harvey  v.  ^iton^  the  condition  there,  was  marrying  with 
consent.  The  other  authority  from  Atkina^  relates  also  to  con- 
ditions in  restraint  of  marriage. 

%  That  alsoi  wa^  a  decision  on  a  case  in  restraint  of  maniage> 
in  which,  the  conditions  were  held  to  be  in  the  disjunctive^  per- 
formance, therefore^  of  one  sufficient. 
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tn  the  present  case,  however,  after  a  lapse  of  30  Nov.  Term, 

years,  in  a  country  circumstanced  as  this  was,  duir-   ^ ^ 

ing  the  revohitionary  war,  and  when  the  very  record 
may  be  supposed  to  have  been  taken  away  by  the 
officers  of  the  crown,  to  presume  a  docket  regularly 
entered,  is  no  more  than  what  the  law  will  warranto 
Bedle^s  case,  12  Rep.  5.  Should  it,  nevertheless^ 
be  held,  that  the  forfeiture  was  incurred,  we  still 
contend  that  it  has  been  waived.  The  argument 
X  urged  againsit.thb  position,  that  there  is  a  distinction 
between  the  acts  of  individuals,  and  those  of  officers 
of  government,  is  contrary  to  the  implication  arising 
from  the  case  of  Sir  Mgyte  Fmch^  relied  upon  by 
Mr.  Attorney-General.  For  the  people  are  bound 
by  the  acts  of  their  agent,  in  the  s^me  manner  as 
any  common  person.  What,  then,  are  those  acts  f 
First,  the  permitting  thirty  years  to  elapse  in  silence' ; 
jiext,  the  comptroller  has  made  a  record  or  docket, 
by  entering  the  memorandum  stated  in  the  case,  to 
liave  been  written  in  1797:  it  fully  sets  forth  the 
dates,  parties,  and  rents :  this,  too,  is  an  act  of  a 
public  officer.  Secondly,  by  advertising  these  very 
lands  for  the  quit  rents  due,  under  the  authority  of 
the  act  mentioned  in  the  case.  For  the  language  of 
the  advertisement  is,  we  claim  not  the  lands,  but 
the  quit  rents  dut.  Thirdly,  the  comptroller  has 
received  from  one  of  the  patentees,  and  from  a  per- 
son holding  under  the  grant  to  them,  quit  rents  for 
some  of  those  lands,  and  though  they  have  been  paid 
but  upon  portions  of  the  tract,  yet  they  will  accrue 
to  the  benefit  of  the  whole  grant.  Goodright 
V.  Davidsj  Ccrwp.    803.*     Permanfs  case,  3  Rep* 


*  The  point  there  was,  that  acceptance  of  rent,  after  condition 
liroken  with  notice  of  the  breach,  is  a  waiver  of  the  fbrfeitqre. 
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NoT.*^™.   64  A.*    ^Green's  case,  Cro.  Eliz.  S.f    3  &Z«-.  3. 

Independent,  however,  of  what  has  been  before  ad- 

vancedi  we  contend,  that  an  information  for  sai  in- 
trusion cann<A  be  supported  before  office  found*  This 
is  absolutely  necessary  to  entitle  thepec^de  to  proceed. 
In  the  case  of  common  persons,  if  it  be  intended  to  de- 
stroy an  estate  for  condition  broken,  it  is  indispensa- 
ble that  an  entry  should  first  be  made,  Shep.  Touch* 
153.  Whenerer  an  entry  is  required  of  an  indi- 
vidual^  an  office  must  be  found  for  the  king,  9  Bep* 

^sir^Cwr^e  96  A.J     16  fTin^  jlbr.  84.  pL  24^  p.    Rid,  83.  pi.  19, 

cMe.  20.     Even  whtre  the  whole  estate  has  become  vcad* 

by  the  non-performaoce  of  the  condition,  still  an  office 
must  be  found  before  the  tenant  can  be  held  an  in- 
truderf  Sir  Mayle  Ftneh^s  case,  2  Lean*  143.,  Paffne^s 
case^  UMi  206«  The  proviso  on  which  the  Attor- 
ney-Greneral  relies,  being  a  condition,  and  the  estate 
under  the  patent  taking  effect  itnmediately,  it  is  plain 
that  the  grant  was  voidable  only,  and  not  absolutely 
void.  This  being  so,  and  nothing  done  to  avoid  the 
grant,  and  put  the  people  into  possession,  intrusion 
cannot  lie,  for  it  is  essential  to  intrusion  that  it  be  on 
the  actual  possession^  of  the  crown,  3  Black.  Com. 


*  Which  of  the  reaohitioDa  there  made  is  alluded  to,  I  know 
not ;  possibly  the  third,  but  that  goes  on  the  dktiDctkm  between 
void  and  voidable  leases. 

t  Determined  that  receipt  of  rent  due,  does  not  prevent  re- 
cnti7,  but  if  accompanied  with  a  receipt  calling  the  lessee,  his 
farmer  or  tenant,  it  does. 

§  The  words  m  Mwre,  are,  «  an  information  for  intrusion  is 
^  not  a  real,  but  personal  remedy,  and  resembles  in  all  points  a 
^^  trespass  against  a  subject,  for  it  supposes  tbc  queen  in  pbSses* 
«sion/' 
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5261.  Moore.  375.     Therefore,  in  all  cases  of  for-  Nov.  Ten&t 

1803. 

feiture,  &c.  intrusion  will  not  lie  till  office  found,    •     .  '  ■■ 


is  ^ing  the  legal  substitute  for  entry  by  a  private 
person,  and  the  only  means  for  the  crown  to  regain 
the  possession,  for  the  injury  to  which  the  intrusion 
is  brou^t,  UtL  Abr.  p.  97.  (£.)  Moore^  296,  7. 
That  this  is  only  to  be  done  by  office  found,  Parstcfw 
V.  Com^  Cro^  EUz.  855.  id  an  authority  fully  in  point. 
Besides,  the  title  created  by  the.  patent  was  matter  of 
record,  and  of  course  must  be  avoided  by  that 
which  is  of  equal  solemnity,  Fkwd.  229.  and  the 
cases  there  cited.  The  only  method,  then,  to  have 
been  pursued,  was  by  an  office  finding  the  forfeiture, 
and  intrusion  upon  that.  This  will  appear  still  more 
evident,  if  we  consider  the  effect  of  the  different  pro^ 
ceedings.  On  the  inquest  of  office,  performance  c^the 
condition,  or  refusal  by  ,the  officer,  which  is  tanta- 
mount,^ might  have  been  shown,  but  this  could  not  *  ^^'P*  ^7 
be  done  under  an  information  for  intrusion,  which  mere- 
ly states  the  posses^n  of  the  crown,  and  the  defend- 
ant's intrusive  entry,  case  of  Alton  ffoods^  1  Rep. 
S6.  Pbfw.  479.  'The  necessity,  therefore,  of  these 
measures  must  appear,  diat  the  parties  might  have 
notice  of  the  grounds  of  the  claim  against  them.— - 
Tins  cannot  be  done  by  the  information  now  brought, 
which  is  not  like  a  writ  of  escheat  that  sets  forth  the 
whole  claim  on  the  part  of  the  crown.  If  what  has 
been  laid  down  already  for  us  be  true,  that  the  dock- 
eting was  a  duty  to  be  performed  by  the  officer,  then 
it  is  for  the  honour  of  the  crown,  as  the  old  books 
say,  to  be  presumed  that  it  has  been  done,  case  of 
the  Churchwardens  of  St.  Saviourj  Southwarky  10 
Rep,  66.  For  it  can  never  be  imagined,  that  the 
crown  would  make  a  grant,  dependent  for  its  validity 


6.  2  J7r^ 
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^^^' Jo '*"'  ^^  ^^  ^^  ^  performed  by  itself,  and  omit  those  acts. 
■  Let  it  be  observed  too»  that  no  form  of  docketing  is 

prescribed  by  the  grant ;  and  as  the  revolutionary 
war  has  intervened,  it  may  well  be  intended  that  the 
entry  made  in  Uie  comptroller's  office  iti  1797,  was 
by  way  of  docket,  which  would  be  no  more  than  a 
memorandum  for  the  guidance  of  the  officers  of  the 
crown.  If,  however,  the  proviso  be  a  voidable  con- 
dition, theft  the  doctrine  of  waiver  will  apply.  For 
government  can  never  be  supposed  to  do  so  great  a 
wrong  as  to  permit  men  to  make  improvements,  thea 
offisr  to  receive  a  commutation  in  dischaigc  of  quit 
rents  due  on  those  very  lands  which  they  claim  as.: 
forfeited,  receive  the  amount^  and  then  attempt  to 
defeat  their  grant  Because,  having  dispensed  with 
the  conditicMi  in  part,  by  a  partial  receipt  of  quit  rents, 
the  condition  is  dispensed  with  in  the  whole.  Cro»> 
•  ihttnpery.  EUz.  816-*     This  species  of  construction  is  due  to 

'"*'*  the  liberality  and  honour  which  we  are  to  suppose 

constantly  actuate  the  proceedings  of  government, 
and  is  a  principle  universally  acknowledged.  9  Eep. 
131.  JBenley^s  C2LSC.  jRo/yn'^  case,  6  Rep.  S.  10  Rep. 
67*  In  a  more  peculiar  manner  is  this  to  be  adhered 
to  after  a  lapse  of  30  years,  when  the  rights  of  third 
persons,  bona  fide  purchasers,  and  others,  are  im- 
plicated. In  Fan  Schaick*s  case,  it  was  setdcd)  that 
where  a  forfeiture  was  apparent  by  matter  of  record, 
then  a  scire  Jacias  should  go ;  when  it  arose  on  mat- 
ter in  paisy  an  office  must  be  found.  The  informa- 
tion, therefore,  must  fall. 

« 

Spencer  in  reply.  The  words  of  the  proviso  are 
sufficient  to  show  the  docketing  was  not  directory  to 
the  officers  of  the  crown.    The  grant  was  to  be  valid  ^ 
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on  doing  several  acts,  some  in  paisy  some  in  recortl.  Nor.  Term, 

If  not  performed  in  a  certain  time,  the  letters  patent  i^^ 

were  to  be  void.     The  words  direct  and  appoint,  are 
declaratory  to  the  patenieesy  that  thd  estate  gi'anted, 
should  be  subject  to  the  condition,  of  their  registers 
ing  and  docketing.     This  must  always  be  at  the  re- 
quest of  the  parties,  who  must  do  an  act  towards  it  \ 
nay,  they,  according  to  the  cdonial  system,  had  to 
pay  for  its  being  done,  and,  therefore,  was  clearly  a 
duty  in  them ;  for  it  is  coupled  with  a  stipulation, 
fiiat  if  it  be  not  performed,  the  letters  patent  shall  be 
void.     This  makes  the  proviso  a    limitation  ;  and 
when  so,  it  is  not  necessary  that  an  office  should  be 
found,  because  the  crown  would  be  immediately  re- 
seised.     Poph.  53.     Whether,  however,  it  be  con- 
sidered as  a  limitation,  or  a  condition,  is  immaterial ; 
for  no  office  was  necessary.     It  is  required  only  to 
make  the  forfeiture  known  by  matter  of  record. — 
Here  the  docket  for  a  matter  of  record,  and  whether 
the  grant  was  docketed  or  not,  would  appear  by  in- 
spection  of  the  records.     The  forfeiture,  therefore, 
being  thus  by  matter  of  record,  needed  not  to  be 
found  by  office.     The  authorities  cited  by  the  other 
side  are  in  conformity  to  this  position.     2  Roll.  Abr. 
215.  Cro.  Car.  100.  Stephens  v.  Potter.    On  the  not 
docketing  according  to  the  terms  of  the  proviso,  the 
estate  of -the  patentees  was  gone,  and  this  being  by 
matter  of  record,  the  people  were  reseised.     No  act, 
therefore,  of  their  officer  in  taking  rents  not  due, 
could  revive  an  interest  absolutely  avoided  and  null. 
The  cases  from  Cowper  and  Douglas^  when  looked  in- 
jto,  will  show  this,  though  they  are  quoted  as  authori- 
tjts.dgainst  the  people.     'ITie  principle  they  settle  is, 
that  no  acceptance  will  waive  a  forfeiture,  ^without 
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Npv.  Term,  knowledge  of  all  the  circumstances  by  which  that 

'. —  forfeiture  was  worked.     The  people  had  acquired  fee 

on  breach  of  the  condition.  The  quit  rents,  there- 
fore, were  merged,  and  a  tortious  taking  by  their 
officer  of  what  was  not  due,  not  knowing  it  not  to  be 
due,  can  never  waive  their  rights.. 

» 

Fan  Vechten.     We  say,  by  the  act  he  was  consti- 
tuted judge  v\  hether  quit  rents  were  due  or  not. 

Spencer.    We  say  he  was  not;  that  he  was  a 
mere  receiver,  delegated  to  receive  alone.     The  act 
of  the  officer  in  making  the  entry  in  1797>  was,  allow- 
ing his  acts  to  enure  to  the  advantage  of  the  defend- 
ant, yet  it  was  not  in  time.     In  arguing  from  the  pre- 
sumption the  30  years  lapse  has  affi)rded,  the  coun- 
•  Act  for  li-  sel  seem  to  forget,  that  there  is  a  law^  by  which  the 
criminal  pro-  limitation  of  suits  by  the  people  for  land,  is  settled  at 
•SnJf"«5-   40  years.    It  is  an  absurdity  to  settle  a  limitation  at 
i^«»*x«w  ^  years,  and  presume  against  it  at  30,     Nor  can 
SG2.  any  thing  be  presumed  from  the  revoli^tion,  becsuise 

the  court  knows  all  the  papersi  in  the  various  offices 
were  preserved*     In  one  of  the  cases  referred  to,  the 
presumption  arose  from  this  ;  that  as  the  deeds  were 
1 10  Mep.  67.  delivered  in  to  be  cancelled,t  the  officer  should  be 

2d  Beth, 

presumed  to  have  canceUed  them  ;  but  were  the 
deeds  here  delivered  to  l>e  docketed  ?  On  every 
ground,  therefore,  we  consider  the  people  entitled ; 
especially  as  the  want  of  docketing  is  proved  by  th^ 
records,  and  an  office  found  would  be  only  surplus- 
age. 

Per  Curiam,  delivered  by  Lewis,  C*  J.  This  is  an 
informatiqp  of  intrusion,  filed  by  the  lat^  A^oniey- 
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C}eneral,  and  now  prosecuted  b}'  his  successor  in  of-  not.  Termi 

■  18Q3 

fice.     It  comes  before  the  court  on  a  case^  which  ^ts  2 ' 

forth,  that  a  royal  grant,  by  letters  patent,  issued  in 
1770,  to  Leonard  Lispenard  and  others,  for  9,200 
acres-of  land^  now  in  the  county  of  Otsego^  but  then 
in  the  county  of  Albany^  on  the  annual  quit-^rent  of 
2s*  6d.  sterling  per  hundred  acres.  The  grant  con- 
tains sundry  conditions,  on  the  non-performance  of 
any  of  which  it  is  declared  to  be  void  and  of  none  ef- 
fect. Among  the  number,  are  the  following :  that 
the  grant  shall  be  registered  and  entered  oa  record^ 
within  six  months  from  the  date,  in  the  secretary's 
office  ;  and  that  a  docket  thereof,  shall  be  also  enter- 
ed in  the  auditor's  office.  It  is  admitted,  that  though 
the  letters  patent  were  duly  recorded^  no  docket  was 
found  in  the  auditor's  office ;  but  that  a  note  of  them 
is  found,  entered  in  a  memorandum  book  of  patents^ 
kept  in  the  office  of  the  comptroller  of  the  state,  bear- 
ing date  in  17975  and  that  the  quit  rents^  on  parts 
of  the  tract,  have  been  paid  to  the  existing  govern- 
ment. 

The  defendant  claims  tide  under  the  said  patent^ 
and  the  question  for  tlie  court  is.  Guilty  or  not 
Guilty. 

To  decide  this  question,  it  is  necessary  to  inquire 
whether  an  information  of  intrusion  lies  under  the 
circumstances  of  thb  case.  To  sustain  a  prosecu- 
tion of  this  description  it  is  necessary  that  the  crown 
formerly,  and  the  government  now,  should  be  in  the 
actual  seisin  or  possession  of  the  subject  intruded  on. 
I  shall  lay  down  a  few  general  principles  or  maxims, 
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Kor.  Term;  which  I  conceive  incontrovertible,  and  which  maj*  be 


1803. 


gathered  from  the  two  principal  cases,  relied  dn,  that 
Cro.  £iiz.  of  Sir  Moyle  Finchy  and  of  Sir  George  Reynely  as 
134.  9  j?rt>.    Well  as  from  the  decision  of  the  court  for  the  correc- 

tion  of  errors,  in  the  case  of  the  devisees  of  ran 

Schaick  v.  King. 

1st.  That  the  state  can  acquire  seisin  or  posses- 
sion of  lands,  for  breach  of  condition,  by  matter  of 
•record  only. 

i2d.  That  generally  where  entry  is  necessary  in  the 
case  of  a  common  person,  an  office  is  necessary  to  ^ 
-entitle  the  state. 

Sd.  Where  entry  and  action  are  necessary  to  a 
common  person,  an  office  and  set,  fa.  are  necessary 
to  the  state. 


9  Mxf.  95  *.  It  is  true,  there  are  cases  where  the-  Crown  may  be 
in  possession  by  seizure  without  office,  but  they  are 
not  cases  of  this  description,  they  are  confined  to  the 
forfeitures  of  the  temporality  of  alien  ecclesiastics, 
where  the  certainty  of  the  matter  appears  in  the 
exchequer. 

There  is  an  important  and  striking  distinction  be- 
tween the  case  of  Sir  Moyle  Finchy  and  the  one  now 
before  us.  The  forfeiture  there  was  of  a  term ;  here, 
if  any,  of  fee  ;  now  a  fee  shall  never  be  void,  abso- 
,  lutely  fpr  condition  broken,  but  voidable  by  entry 
only,  though  it  is  otherwise  of  a  term.  But  even  in 
'Fmeh^s  CQ^y  as  reported  by  i[/eo«ar(/,  who  states  it 
much  more  at  large  than  Croke^  both  Popham  and 
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Croke  who  argued  for  the  plaintiff,  and  Manwoody  ^7^^^™i 
Chief- Baron,  in  giving  judgment  (or  the  phintiff,  ad- 
mitted, that,  although  the  lease  was  void  without  of- 
fice, it  was  void  in  interest  and  ptopert}'  only,  but  not 
in  possession.  And  that  though  the  Queen  without 
office,  and  a  common  person  without  entrj'',  might 
grant  it  over,  yet  the  former  could  not  without  office 
prosecute  for  an  intrusion,  nor  the  latter  without  en- 
try for  a  trespass. 

These  opinions,  I  think,  decide  the  question  ; 
and  that  judgment  must  be  accordingly  for  the  de- 
fendants. 

Jackson^  ex  dem.  Edmund  Priory  Abraham  Knap  and 

EU  Knap^  v.  Haley  Brawn. 

_   _     _  _  » 

THIS  was  an  application  for  costs  for  not  proceed- 
ing to  trial.  The  plaintiff  relied  on  the  prevalence  of 
the  yellow  fever,  which,  after  noticing  for  the  circuit, 
prevented  him  from  obtaining  a  paper  necessary  on 
^  triah 

Per  Curiam.  It  does  not  appear  that  any  counter- 
mand was  ever  given,  though  there  was  time  for  doing 
so,  between  the  period  when  the  impossibiltty  of  pro- 
curing  the  document  was  discovered,  and  the  day  fixed 
for  the  circuit.  It  is  true,  the  act  of  God  is  to  woiic 
injury  to  no  one ;  but  when,  as  here,  the  impossibHity 
induced  by  that  act,  could  have  been  communicated 
to  the  defendant  in  season  to  have  prevented  his  at.* 
tendance  on  the  circuit,  and  this  was  omitted,  the 
fault  was  with  the  plaintiff,  and  he  must  pay  costii. 
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•> 

Kov.  Terw, 

-..  ,  /'  I  Thomas  Kirbif  v.  Salman  CogsweiL 

IT  was  ruled  in  this  cause,  that  after  a  certificate 
of  probable  cause  to  stay  proceedings,  both  parties 
may  notice  for  argument,  and  that  the  not  entering 
and  noticing  for  argument  by  the  party  obtaining  the 
certificate  to  stay,  is  no  cause  for  a  motion  to  dis* 
•  Fiefc  fnte,    charge  the  order  ;*  especially  if  mad^  without  notice. 

p«  259« 

0 

The  People  v.  Freer j  Printer  of  the  Ulster  Gazette^ 

A  RULE  was  granted  last  term,  for  the  defendant 
to  show  cause  on  the  first  day  of  diis,  why  an  attach^ 
ment  should  not  issue  against  him,  for  a  contempt, 
in  publishing  some  paragraphs  in  the  Ulster  Gazette^ 
respecting  the  trial  of  Harry  CrosweUj  fof  a  libel  on 
the  President,  then  subjudice, 

Hamilton^  on  bringing  in  the  affidavit  of  the  defend-^ 
ant,  (who  did  not  himself  appear  in  court,)  moved  for 
an  enlargement  of  the  rule  till  the  next  term,  to  con-? 
isult  with  the  defendant  as  to  expunging  some  part  of 
die  matters  introduced,  as  irrelevant  The  idea  of 
an  intentional  contempt  was,  he  said,  denied,  but 
there  were  circumstances  introduced,  which  counsel 
thought  )iad  better  be  omitted. 


Curiam.  If  the  application  had  been  to  sup- 
ply any  new  fact,  and  that  fact  h^d  been  made  to  ap- 
pear by  affidavit,  it  would  have  been  attended  to ;  but 
we  cannot  enlarge  a  rule  merely  to  give  counsel  an 
opportunity  to  consider  pf  the  propriety  of  es^punging 
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parts  of  an  affidavit,  which,  we  must  consider,  has  Nor.  Term, 
been  made  according  to  the  truth  of  the  case.  L. 

Hamilton  then  read  the  affidavit,  which  did  not  de« 
ny  the  publication,  but  only  went  to  negative  any  in- 
tentional contempt  or  disrespect  towards  either  the 
court  or  its  members. 


Sandford^  contra.  The  publication  being  confess- 
ed, the  court  has  only  to  pronounce,  whether  it 
amounts  to  a  contempt  or  not.  The  intention,  giving 
it  the  utmost  latitude,  can  be  taken  only  in  mitigation. 
It  cannot  make  the  publication  less  a  contempt.  A 
man  cannot  justify  his  conduct  by  saying,  I  have  of- 
fended, but  did  not  mean  to  sin.  The  question  is 
simply  this,  ought  an  attachment  to  go  for  this  pub- 
lication ?  In  deciding  this  question  the  court  is  not 
to  look  beyond  the  words  contained  in  the  paper. 

Hamilton^  in  reply.  I  cannot  subscribe  to  the  doc- 
trine, that  the  court  will  not  look  beyond  the  paper  it- 
self. This  is  extending  the  doctrine  of  libels.  I  have 
heard,  that  there  the  truth  may  not  be  given  in  evi- 
dence, but  never  yet  did  I  hear,  that  another  paper, 
qr  circumstance,  may  not  be  given  in  evidence  to 
show  the  intent.  So  here,  the  motive  of  publication 
may  surely  be  urged  to  prove,  that  no  contempt,  in 
fact,  existed. 

Per  Curiam.  The  affidavit  does  not  justify  the 
publieation.  It  is  at  best  but  an  excuse.  On  such 
occasions  as  the  present,  the  defendant  ought  to  ap- 
pear in  person  and  answer.  Let,  therefore,  the  rule 
for  an  attachment  be  made  absolute. 
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Kar,   Term, 
.     1803. 


James  Houghton  \.  Peter  B.  Strong. 

ON  certiorari  from  a  justice's  court.  The  decla- 
ration;i  as  appeared  from  the  return,  stated,  that  the 
defendant  "  privily,  wilfully  and  maliciously,  by  cer- 
"  tain  conduct,  damaged  the  plaintiff  to  the  amount 
**  of  twenty-five  dollars."  General  errors  wcrt  as- 
signed ;  and  it  was  principally  relied  on,  that  no  cause 
of  action  was  stated  in  the  court,  so  as  to  show  th^ 
justice  had  cognizance  of  the  suit. 

Per  Curiam.  .  The  declaration  is  bad.  It  ought 
to  have  stated,  not.only  the  injury,  but  how  it  arose. 
If  this  be  necessary  in  this  court,  it  \&  more  so  before 
inferioi'  tribunals,  whose  proceedings  may  be  reviewed 
here.  Unless  the  cause  of  actioa  be  stated  with  cer- 
tainty, it  is  in^possible  for  us  to  know  whether  the 
justice  had  jurisdiction  or  not.  This  very  suit  may, 
for  aught  that  appears,  have  been  in  slander,  or  for 
an' assault  and  battery,  or  for  some  other  matter  not 
cognizaWe  before  a  justice.  Nor  does^it  appear  by 
any  part  of  the  record  (none  of  the  testimony  being 
returned)  what  kind  of  action  was  proved  by  the  wit- 
nesses. The  judgment  must,  therefore^  be  reversed 
with  costs. 

3I1/I0  Knap  V.  John  Palmer* 

ERROR  on  certiorari.  The  affidavit  on  which 
the  certiorari  was  granted,  set  forth  the  action  to  be 
debt;  the  certiorari  itse\{  stated  it  to  be  trespass  on  the 
case.  The  defendant  had  served  the  plaintiff  with  a 
rule  to  assign  errors,  before  the  expiration  of  which. 
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an  application  was  made  to  his  honour,  Mr.  Justice  Kor.  Term, 

1803 

Xientj  at  his  chatf^&rSy  for  an  ailargement  of  die  time ;  , 

this  his  honour  was  pleased  to  order  on  an  affidavit  of 
the  plaintiff's  attorney ,  specifying  the  original  cause 
of  action,  and  that  the  describing  the  cause  as  tres- 
pass on  the  case,  was  a  mistake.  To  this  affida- 
vit the-  plaintiff  had  annexed  a  copy  of  a  notice  to 
tnove  the  court  to  allow  the  amendment  (^  the  certio* 
rari,  and  had  duly  served  the  plaintiff's  attorney.-^ 
fFoods  now  moved  for  leave  to  amend  the  certiorari, 
by  striking  out  the  words  "  trespass  on  the  case/^ 
and,  in  their  stead,  inserting  the  word  "  debt." 

Ordered  accordingly. 

Livingston  v.  Sogers, 

THE  court  ruled,  that  causes  which  had  been  no- 
ticed for  argument,  and  duly  entered  by  the  clerk,  if 
hot  brought  on,  are  to  be  re-noticed  to  the  clerk  for 
him  to  re-enter,  as  they  will  not  be,  oj* course,  carried 
over  to  the  calendar  of  the  next  term. 

Den  V.  Fen. 

IF,  in  a  feigned  issue  from  the  court  of  chancer)'-, 
an  inquest  be  improperly  taken,  relief  must  be  sought  * 
in  this  court.  If  an  inquest  be  taken  at  a  circuit  court 
by  default,  and  notice  of  trial  has  not  been  given,  it 
will  be  set  aside,  with  costs,  to  be  paid  by  the  plain- 
tiff's  attorney. 
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Nov.  Term, 
1803. 


John  R.  Bowne,  surviving  partner  of  John  R.  Bowfft 
and  Samuel  Embree^  v.  John  Shaw. 

The  same  v.  William  Neilson  and  George  Bunker. 

THESE  were  two  actions  on  a  pdicy  of  assnr* 
ance,  on  the  c^go  of  the  schooner  Pollys  in  which 
verdicts  were  taken  for  the  plaintiff,  subject  to  the 
opbion  of  the  court  on  a  case  made,  with  liberty  to 
turn  the  same  into  a  special  verdict. 

The  only  question  was  on  the  effect  of  the  war- 
ranty against  loss,  *'  by  capture',  or  detention  for,  or 
**  on  account  of  any  illicit  trade,  or  trade  in  articles 
•*  contraband  of  war."    , 

The  facts  were  shortly  these :  The  property  in- 
swed,  no  part  of  which  was  contraband,  really  be- 
longed to  the  plaintiff  and  his  deceased  partner,  who 
were  also  owners  of  the  schooner.  They,  however, 
as  agents  for  Joseph  M.  Stansbury^  shipped  on  his  ac- 
count, in  the  same  vessel,  other  articles  which  were 
contraband,  and  Embree  even  made  out  the  invoice 
in  his  own  hand- writing.  The  difference  of  premium 
between  contraband  and  other  goods  for  that  voyage, 
was  21  per  cent.  At  the  time,  however,  of  subscrib- 
ing the  policy,  Shaw  knew  there  were  contraband  ar- 
ticles on  board :  Neilson  and  Bunker  did  not ;  and 
as  soou  as  they  did  know  it,  insisted  on  being  dis- 
charged from  the  policy.  This  the  plaintiff  agreed 
to  do,  but  did  not  erase  their  names  from  the  instru- 
ment. The  vessel  was  taken,  and  together  with  her 
cargo  condemned  as  lawful  prize.    In  promulging 
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the  sentence,  aa  the  ISth  of  December,  1800,  the  NoV.  Term, 
judge  rested  himself  on  the  general  interest  of  the  -^ — -^ — ^- 
l^aintiff  in  the  contraband.     This  he  inferred  from  its 
appearing  that  Stambury  was  part  owner  of  the  ves- 
sel in  the  September  preceding,  and  there  being  no  e  vi* 
dence  of  his  having  ever  alienated  his  share.   He  also  - 
rdied  on  the  invoice  of  the  contraband  being  in  the 
hand- writing  oi.Embree.  It  was,  however,  admitted, 
lliat  the  plaintiff  had  not,  either  direcdy  or  indirectly, 
any  interest  in  the  contraband  articles. 

In  the  case  of  ATeilstm  and  JBunkery  the  return  of 
premium  was  the  sole  object  of  suit.  The  defend- 
ants contending  the  broker  was  as  much  the  debtor 
for  the  premium  to  the  assured,  as  to  the  assurer,  and, 
tfierefore,  the  action  improperly  brought.  The  facts 
on  this  point  are  fully  detailed  in  the  opinion  of  the 
court. 

Jloffinanj  for  the  plaintiff.  The  court  is  called  on 
to  say,  whether  the  warranty  is  confined  to  the  goods 
insured  by  the  policy,  or  shall  be  considered  so  exten- 
sive as  to  guard  against  all  losses,  whatsoever  they 
may  be,  arising  from  any  article  on  board  which  may 
be  contraband.  There  is  no  position  of  law  more 
known,  or  more  acted  on  than,  that  the  mere  letter 
<^  a  contract  is  not  to  be  the  rule  of  exposition.  It 
is  to  be'  construed  accorAng  to  the  spirit,  and  ex- 
pounded according  to  the  intent.  If  so,  though  the 
words  be  large  enough  to  cover  all  goods,  we  may 
examine  into  the  intent,  which  cannot  be  better  done 
than  by  in<}uiring  into  the  reason  of  introducing  this 
clause,  the  mischief  it  was  meant  to  redress,  and 

R  r 
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Nov.  Term,  the  remedy  it  was  designed  to  aflbrd.  It  owes  itsori- 
gin  to  Setout  Maitland  &  Co.  They  insured  contra- 
band merchandize  without  communicating  its  nature, 
and  this  court  decided,  a  neuter  need  not  avow  th^ 
quality  of  bis  shipment,  all  goods  being  to  him  law«- 
ful  trade* .  To  communicate  to  the  underwriter,  the* 
particular  species  of  commodity  shipped,  and  yet  t» 
warrant  oiily  as  to  that  commodity,  was  the  clause  in- 
,  troduced  into  our  policies.  The  conduct  of  N^kon 
and  Bunker  show  this  construction  ought  to  be  adept- 
ed.  On  being  informed  there  were  contraband  arti- 
cles on  board,  they  desired  to  be  released  from  their 
,  responsibility ;  this  was  unnecessary,  if  the  warranty- 
covered  those  articles.  The  generality  of  the  con- 
struction  is  against  it.  An  importer  must  warrant 
against  transactions  and  parties  thousands  of  miles 
distant,  and  always  in  the  dark.  This  would  destroy 
insurance  itself.  Besides,  Shaw  underwrote  with  a 
knowledge  of  all  the  circumstances,  and  must  be 
presumed  to  have  taken  the  risk  of  consequences 
from  contraband  articles  on  himself.  Our  construc- 
tion, therefore,  as  to  him  must  prevaiT. 

Pendleton  and  Harisonj  contra.  The  intention  of 
introducing  the  clause,  on  the  construction  of  which 
the  whole  of  this  controversy  depends,  was  to  relieve 
the  underwriter  from  his  general  liability.  It  was  an 
exception  from  what  was  considered  as  the  effect  of 
the  policy.  Being  so,  the  exception  must  be  co-ex* 
tensive  with  the  effect.  The  words  also  used  for  this 
purpose  are  equally  large.  They  are,  ^'  for  or  on  ac- 
count of  any  illicit  or  prohibited  trade."  But  in  de- 
ciding the  present  case,  it  is  not  necessary  to  deter- 
mine the  universal  operation  of  the  clause  in  ques- 
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tion.     The  plaintiff  here  was  owner  of  the  vessel. ,  Kov.  Temt  * 

vHe  is  presumed  connusant  of  all  that  comes  on  board*.   > 

Bv  the  old  maritime  law,  his  vessel  was  liable  to  con- 

fiscation  for  having  contraband  on  board,  merely 

fipom  the*  circumstance  of  his  supposed  knowledge. 

This,  on  general  principles,  would  affect  the  cargo 

which  belonged  to  him,  because  the  taint  of  contra^ 

band  is  communicated  wherever  there  is  privit3\*  •Sectihe 

'      t  CISC  of  tb« 

It  is  only  in  modem  days  that  we  have  had  the  rule  Franklin,  3 

>.  RmA   Ad.    Tf*t% 

relaxed,  but  that  is  only  when  actual  knowledge  is  217.  and  the 
not  proved.     Here  the  reverse  is  the  case,  and  the  ^^^y^  ^' 
circumstance  of  the  plaintiff's  partner  having  written  ^*?^":  ^* 
out  the  invoice,  was  a  principal  ingredient  in  causing  treated.  ^ 
she  condemnation.     In  the  case  of  Neilson  and  Bun» 
ker^  allowing  the  plaintiff  entitled  to  recover,  it  must 
be  fhxn  the  broker,  and  not  from  the  defendants. 

Hamilton:^  in  reply.  It  is  contrary  to  the  principles 
of  a  warranty,  that  it  should  extend  to  all  things.  It 
can  relate  only  to  the  subject  matter  insured.  When 
we  warrant  of  a  certain  thing,  we  warrant  of  that 
tiling  alone.,  When  we  warrant  against  acts,  we  may 
warrant  against  the  acts  of  all  the  world.  The  intent 
of  the  clause  cannot  be  doubted.  It  was  framed  by 
myself,  to  avoid  the  construction  contended  for  on  the 
other  side,  and  to  confine  the  operation  of  it  simply 
to  the  article  insured.  I  have  heard  that  every  new 
clause  in  an  instrument,  is  but  a  fertile  source  of  liti- 
gation, and  it  is  with  regret  I  find  in  myself  a  per- 
sonal verification  of  the  truth  of  the  remark.  But 
whatever  may  be  the  construction  ofthe  effect  of  the 
warranty,  it  cannot  touch  the  present  case,  because 
aU  was  known  to  the  defendant.  I  cannot,  however^ 
agree,  that  the  operation  of  the  clause  is  to  be  dUFer- 
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l«ror.  Tent,  ent  against  different  persons.    The  Hile  of  Uw  mnu 
'.«^  be  the'same  as  to  all. 


Fer  Curiam,  delivered  by  Lewis,  C.  J.  Tins 
question  between  the  parties  to  this  suit  ariws  upoft 
the  warranty  against  b$s  by  capture  or  detention  fit 
trading  in  articles  contraband  qf  war.  The  effect 
which  contraband  shall  have  upon  lawful  goods,  when 
going  to  the  port  of  a  belligerent,  would  be  here  a 
proper  subject  of  inquiry,  had  the  fact  of  die  Folly's 
carrying  such  contraband  been  secreted  from. the  in*- 
surer  at  the  time  of  subscribing  the  policy.  But  it  is 
stated  in  the  case,  that  the  circumstance  was  within 
his  knowledge.  It  is,  therefore,  only  necessary  to 
inquire  into  the  understanding  the  ptfties  had  of  ibe 
contract  they  entered  into.  The  goods  covered  by 
the  policy  on  which  this  suit  is  brought  were  lawful, 
and  insured  at  a  premiuip  of  nine  per  cent*.  Certain 
contraband  articles  were  shipped  in  the  same  vessH 
by  the  plaintiffs  as  agents,  and  insured  at  a  premium 
of  30  per  cent.  With  a  knowledge  of  this  fact,  the 
defendant  subscribed  the  policy,  and  as  both  parties 
must  be  presumed  equally  acquainted  with  the  law 
upon  the  subject,  he  doubtless  tp(^  th^  risk  of  all 
the  conseqpjiences  that  might  resoU  to  the  bwful  from 
the  illicit  goods :  The  warr^ty  extending,  in  the  un- 
derstancl^  ,of  the  parties,  to  the  goods  only  which 
were  t^e  sut^egt  of  the  p^Ucy* 


I  am,  therefore,  of  opinion,  thci  plftiatiff  13  entitled 
to  recpver  ,as  j^  a  total  Uf^ 


In  the  C9i9e  of  the  samp  plaintiff  against  JVeibdh 
wAJButiker^  I  think  the  fomfr  eiititled to arecunof 
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jpnamum.  The  broker  who  held  fiiods  of  both  par-  !•>*•  Tefm, 
tiesy  jdebitQd  the  plaintiff  in  account,  with  die  whole  — -^-i^ 
amount  of  premium  due  on  the  policy,  and  credited 
die  de£aida&t3  lor  their  proportion.  In  May,  1801, 
he  settled  with  the  plaintiff,  and  psud  him  a  balance 
vhieh  did  aot  include  the  premium  in  question.  On 
two  fiereial  accounts  rendered  the  defendants,  the 
amount  of  premium  still  stood  to  their  credit.  And 
idthoiq^  a  balance  m  their  favour  has  idways  lain  in 
the  hands  of  the  broker  to  a  greaiter  amount  than  the 
pnemium,  it  does  not  appear  to  have  been  left  there 
£oT  Ae  purpose  of  re-pay ment  to  the  plaintiff.  No 
authority  for  this  purpose  has  ever  been  given,  and 
the  defendant  must  be  considered  as  still  withholding 
it  from  the  plaintiff. 


FEBRUARY  TERM,  1804. 


M  Atterbmy  v.  fFU&am  7}Mer,  Jumor. 

THIS  was  an  action  on  two  promissory  notes,  on 
which  the  clerk  had,  according  to  the  practice  of  the 
court,  assessed  damages. 

A  former  suit  had  been  brought  oii  the  same  notes, 
which  were  the  foundation  of  the  present  action. — 
The  attorney  for  the  plaintiff  lived  in  JVew-Yorky  and 
had  not  any  agent  in  Albany^  near  to  which,  the  at« 
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FeixXcnn.  tomey  c^  the  defendant  resided.     Whilst  die  pfausr 

..p— ! tiff's  attorney  was  proceeding  in  A3?w-  Yorky  to  ob* 

tain  judgment,  the  defendant's  attorney  put  up,  in 
the  clerk's  office  in  Albanyi^  the  usual  notice  of  z^* 
pearance,  and  of  a  rule  to  declare,  aft&-  the  expim* 
tion  of  which,  no  declaration  having  been  received^ 
'  the  defendant,  after  the  regular  affidavit  of  due  ser- 

vice, entered  a  nonpros  for  not  declaring*  During 
these  transactions  in  Albany ^  the  plaintiff  went  on  in 
NeW'Yorky  and  there  obtained,  subsequent  to  the 
entry  of  nonpros  m.  Albany t  a  judgment  by  defiuslt;' 
after  which,  the  clerk  of  the  court  duly  assessed 
damages^  and  indorsed  the  amounts  on  the  respecr 
tive  notes.  The  attorney  on  record  for.  the  plaintiff 
having  been  changed,  the  present  attorney  discover^ 
ed  the  above  circumstances,  and  as  the  judgment  ^ 
nonpros  had  been  entered  in  consequence  of  the  on- 
gina]  attorney  for  the  plaintiff  not  having  had  ^ui  agent 
in  Albany  J  he  paid  the  defendant's  attorney  the  costs 
of  nonpros  J  and  agreed  to  vacate  his  own  judgment^ 
which  was  accordin^y  done. 

A  second  action  bemg^now  commenced,  the  plain- 
tiff was  apprehensive,  that  the  assessment  of  damages 
under  the  first,  might  be  made  use  of  on  the  trial, 
a^  a  species  of  judgment  already  recovered. 

Pendleton^  on  affidavits  containing  the  above  facts, 
'  moved  for  liberty  to  strike  out  the  assessment  indors- 
ed, and  proceed  to  trial  on  the  merits,  in  the  same 
manner  as  if  the  damages  bad  never  been  assessed. 
Van  Antwerp  resisted  the  motion,  nelying  on  the  as«f 
sessment  being  conclusive  as  to  the  amount. 
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"Per  Curiam.    Take  the  effect  of  yoiir  motion^  Feb.  Xenn, 

•^  1804. 

with  cci3ts  of  this  application,  to  be  paid  by  the  de-      ■ 
fiokbmt. 


James  Jachon^  on  the  demise  of  Silas  Smith  v.  John 

Hammond. 

IN  this  cause,  on  an  affidavit,  stating  a  verdict 
having  been,  in  17912,  taken  for  the  plaintiff,  subject 
to  the  opinion  of  the  court,  on  a  case  agreed  on  be- 
tween the  parties,  on  which  judgment  had  been  giv- 
en in  1798,  for  the  plaintiff;  and  also,,  that  the  nisi 
prius  record  and  issue  roll,  were  not  to  be  found  in 
the  office  of  the  clerk  of  this  court,  nor  the  nisi  prius 
record  among  the  papers  of  the  fonner  clerk  of  the 
circuit*  in  which  the  cause  was  tried*  and  if  left  with 
the  plaintiff's  attorney,  had  been  burnt  or  lost,  leave 
was  given,  to  make  up  and  file  a  new  nisi  prius  re- 
cord, with  a  postea  to  be  indorsed  thereon,  confor- 
mable ta  the  minutes  of  the  trial,  and  also,  to  enter 
up  juc^ment,  aiid  issue  execution  for  the  plaintiff, 
according  to  the  opinion  of  the  court  in  1798. 

No  opposition. 

Ambrose  Spencer  v.  Ezra  Sampson. 

THIS  was  an  application  on  the  part  of  the  plaintiff 
'  for  a  struck  jury,  in  an  action  on  the  case  for  a  libel. 
The  affidavit  on  which  it  was  founded  stated,  that 
the  words  spoken  of  the  plaintiff,  concerning  him 
in  his  official  character  as  ;ittomey  general,  were 
false,  and  that  the  cause  was  at  issue« 
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Fftk  Term,  W.  W.  Van  JV!?j<f  opposed  the  motion,  and  urgiedt 
^^  that  to  entiUe  to  a  struck  juiy,  the  cause  oagfat  tote 
important  and  intricate  :  that  though  he  mig^t  allow 
the  importance  of  every  cause  relating  to  character^ 
yet,  its  intricacy  he  must  deny,  and  both  tl^ese  cir- 
cumstances are  necessary  by  our  statute. 

Per  Curiam.    The  words  of  the  sCalxite  arc,  "  in- 

*'  tricate  or  important.''    It  is  of  great  con^ecpienod 

to  this  court  to  protect  its  officers,  and  those  of  the 

.    public,  in  the  discharge  of  their  duty.    Take  your 

rule. 


IRchard  D.  Arden  and  Epiphalet  W.  Close  v.  Randal 
Rice^  Consider  White^  and  Henry  Townsend. 

THIS  cause  had  been  noticed  by  the  plaintiffs  for 
argument,  at  the  last  term,  on  a  general  demurrer 
filed  by  the  defendants  to  the  declaration ;  the  court 
had,  on  the  statement  of  the  plaintiffs'  counsel  that 
the  demurrer  was  merely  for  delay,  overruled  it,  and 
granted  a  rule  for  judgment ;  the  counsel  pledged 
himself  to  open  the  rule  any  day  on  an  affidavit  of 
good  cause  of  demurrer,  or  of  merits.  On  service 
of  the  rule  for  judgment,  the  defendants  gave  a  cog^ 
navity  on  which  the  plaintiff  entered  up  his  judgment 
in  the  last  vacation. 

Foot  moved  to  set  aside  the  judgment,  contendiAg 
that  it  could  not  be  entered  but  in  term. 

Some  little  variance  c^  opinion  existing  on  the 
bench  y  respecting  the  practice  on  this  point,  it  stood 


IN  THE  SUPREME  COURT.  ^U 

«ver  till  the  last  dajr  of  tcim,  when  die  court  thus  de-  *•<>•  'rer*. 


PerOtrktm.  By  tiae  Sthrule  of  jfj&rj/1796,  judg^^ 
ment,  After  a  default  entered^  may  be  entered  at  any 
Hme  after  4  days  in  term  have  intervened.  The  rule 
of  July  term,  1796»  ordering  all  rules  for  jucligment 
to  be  entered  in  term,  and  not  in  vacation,  was  abol- 
idied  in  jipril  term,  1799,  and  restored  the  first  rule. 
There  is  no  good  reason  why  4  days  in  term  should 
be  given  in  thb  case  to  the  defendants,  anymore 
ih^n  on  a  warrant  of  attorney  to  confess  judgment. 
The  defendants  take  nothing  by  their  motion. 

Sfekcer,  J.  dissented,  on  the  ground  that  the 
firactice  had  been  different. 

Robert  Gilchrist  v.  Peter  Fan  fFagenen  andJolfn  /•  - 

Moore. 

jiugustine  If.  Lawrence  v.  Peter  Fan  fFagenen, 

THIS  was  an  application  by  the  attorney  of  the 
plaintiffs,  for  liberty  to  file  special  bail  in  both  suits, 
to  enable  him  to  surrender  the  defeniant. 


The  circumstances,  as  disclosed  on  ajBUavit,  were 
these :  The  defendant.  Fan  fFagenen,  had  beep  ar- 
rested in  both  actions,  one  of  which  was  for  4,000  dol- 
lars, and  the  other  for  400  dollars,  at  a  very  late  hour 
of  the  night,  and  was  by  the  officer  who  took  him, 
carried  to  the  bouse  of  the  plaintiff's  aticmieyi  who 
was  then  in  bed.  Being  called  up»  the  defeodapt  re- 
quested him  to  take  as  bail  one  Jokp  S.  Mpo^e,  who 


s  s 
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icb.  Term,  was  at  first  refused.    But  on  the  defendant's  repre- 

1804.  . 

.  senting  the  distressed  state  his  family  would  be  in» 

and  the  shock  it  would  be  to  his  credit,  should  he  go 
to  jail,  the  attorney,  on  receiving  his  faithful  iissuran- 
ces, .  that  suiEcient  bail  should  be  put  in  by  Bine 
o'clock  the.  next  morning,  agreed  to  accept  John  S. 
Moore,  as  bail  for  that  night*  and  the  defendant  was 
accordingly  suffered  to  go  at  large.  The  defendant, 
however,  instead  of  putting  in  satisfactory  baiU  as  he 
had  promised,  went  immediately  on  board  a  vessel 
that  he  owned*  which  was  bound  for  the  ffest-Indieiy 

• 

though  he  knew  at  the  time  that  Moore^  who  has  since 
been  declared  a  bankrupt*  was  then  insolvent.  On  this 
the  plaintiff's  attorney  filed  common  bail  in  each  of 
the  suits,  according  to  the  provisions  of  the  statute ; 
but  having  been  threatened  by  the  plaintiffs  with,  be- 
ing called  on  for  the  amount  of  their  debts> 

BoydmvAe  the  application  above  mentioned*  which? 
not  being  opposed,  was  granted. 

James  Jacksoriy  on  the  demise  qf  Stephw  Uoge* 
boom  V.  John  Stiles  and  Austin  Griffin^  tenants  i^ 
possession^ 

IN  this,  and  several  other  actions  under  the  demi- 
ses from  the  same  lessor,  the  tenants  moved  to  ^^t 
aside  the  rules  which  had  been  entered  to  appear,  and 
enter  into  consent  rule$,  of  that  judgment  go  against 
the  casual  ejector. 

The  notice  of  motion  stated,  that  the  applications 
would  be  grounded  on  an  inspection  of  the  declara- 
tions, notices  wA  affidavits  on  file,  by  which  it  wouk^ 


^ ^j 
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appear,  that  three  of  the  notices  were  directed  in  F«b;  T^tm, 

blank,  and  one  to  James  Perkins^  instead  of  the  ten-    w 

ant,  James  Kerman. 

Hurison.  In  ejectment,  the  declaration  is  analo^ 
gous  to  process,  and  ought,  therefore,  to  be  governed 
by  the  same  rules.  If  a  sheriff  were  to  serve  one  . 
man  with  a  writ,  directed  to  another,  it  certainly  would 
not  be  a  legal  service,  and  in  ejectment,  a  notice  to  A« 
is  not  a  notice  to  B.  Kerman  can  never  be  Perkins; 
the  toxkxt  will  not  permit  the  possession  of  one  man, 
to  be  changed  by  proceedings  against  another.    • 

fTaodwarth^  Attorney-General,  read  an  affidavit, 
stating,  that  James  Kerman  was  personally  served, 
and  that  the  declaration,  with  notices  annexed,  were 
served  on  the  tenants.  The  court  will  see  these  facti 
also,  ante  p.  327.  which  was  an  application  in  this  veiy 
cause.  If  the  .elfect  of  the  present  motion  be  allow^ 
ed,  it  will,  in  foot,  be  to  try  and  decide  the  caupe 
against,  the  lessor  of  the  plaintiff^  as  the  limitation  of  ^ 
the  statute  wiU  then  apply. 

Harisony  in  reply.  The  e&ct  of  the  statute  can- 
not be  taken  into  consideration.  Suppose  trespass 
for  carrying  away  goods  brought,  instead  of  msutnp- 
sit>  and  the  six  years  passedt  would  the  court  inter- 
fere to  prevent  the  operation  of  the  statute  ?  .  T^^ 
case  deserves  no  indulgence ;  twelve  months  elapsed 
before  the  aj^cation  to  amend  in  August  last  was 
made. 
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Feb^  Teno^       Per  Curiam.    The  application  ki  these  suits  is 
...-i—-^-  faudded  on  a  xefcreiice  to  the  pitceediogs  OQ  fil^ 

which,  it  is  said,  it  will  appear,  that  ooecf  tfaenoticcB 
was  misdirected,  and  the  others  in  blank.  In  the  af- 
fidavit on  behalf  of  the  plaintiflF,  it  is  sworn,  that  the 
diiectiott  of  the  one  servM  on  Jamet  Ktrman^  was  to 
him  in  Us  name^  and  that  the  tenants  were  diriy  aerv« 
<d ;.  if  Uk  facts  were  otherwise,  it  would  have  been 
verjr  easy  to  evince  Iheoi,  by  pfo^iaemg  the  seveval  im>« 
tiees,  &c«  actually  served^  without  refenring  to  those 
OR  file.  It  is,  therefi)re,  to  be  presumed^  that  the 
services  have  been  regular.  The  conrt  will,  in  the 
present  case,  support  this  presumption,  as  otherwise^ 
by  the  intef  ventibn  of  th%  limitation  of  ite  statute, 
the  plaintiff  would  be  baired.  The  ease  ci  B^tftiMa 
is  very  difierent  from  this;  there  no  proceedings 
llad  been  served  on  him;  a  di&rent  tract  of  land 
was  datmed ;  the  first  intimation  he  had  was  by  an 
esiecuticm  which  turned  hiiti  out,  and  that  tery  exe«- 
Gution  against  the  possession  di  a  different  ssan.  We 
fhcve  protected  the  right  ol  the  party,  and  we  do  so 
here.    The  tenants  can  take  nothing  by  thev  moCiod. 

John  Kirby  and  Edward  Kirby  v.  JSdward 

Watkeyf. 

THE  diifefidMit  had^  after  due  notice^  obtained  a 
rule  in  ttid  last  tetm  idr  a  cotMalssioni  in  whieh  the 
plaintiff  4ttd  not  jetef  M  examine  aperson  in  Pert  Rt- 
pnhiiMns  sMt  smce  then  had  not  given  any  notice  of 
further  proceedings  under  the  commission*  On-  these 
facts 

Barison  moved  to  vacate  the  rufe. 


■■ 


IN  THE  SUPREME  COURT.  »it 

Per  Curiam.    Let  the  rule  be  sA  fer  vacated  as  to  'Mk  Tef«,- 
permit  tlMi  jdamtiflk  to  praeeed  to  trial  notwithi^tanA' 
hig  die  comfDissfen. 


V 


N.  B.  On  a  commiasion  to  Engiani  tlie  court  mW, 
after  eight  months  without  return,  give  leave  to  pro- 
ceed to  trial,  ftoctnthatan^g  the  eomiMssiOii ;  but 
tins  does  not  prevent  canKse  bebg  showi^  m,  the  eifcuk; 
wfrf  thfftrial  shcmM  Bot  then  be  pat  oC 

• 

James  Jacksma^  an  tife  demise  of  BosekranSy  v.  Joht^ 
Stiles^  Bef^amin  Hawd^  tenant. 

THIS  was  an  action  of  ejectment,  bro\>ght  to  re- 
cover lands  to  which  the  tenant  derived  title  under 
the  state. 

The  declaration,  &c.  had  been  duly  served  on  the 
tenant,  and  by  him  delivered  to  the  attorney-general 
on  the  I4th  of  AprtllscsX.  The  notice  was  of  course 
for  the  last  May  term/ and  the  consent  rule,  and  plea 
were,  immediately  afterwards,  drawn  and  forwarded 
to  a  clerk  in  the  office  of  the  clerk  of  this  court  in  ^Z- 
hmty^  dkreeted  to  the  attorney  for  the  plaintiff,  who  the 
aitomey-general  believed  to  reside  in  or  near  Albany. 
The  consent  rule  and  plea,  were  duly  received,  but 
H'om  inattention  in  the  clerk  to  whom  thev  were 
trafnsmitted,  they  were  filed  instead  of  being  served. 
The  consent  rule,  and  plea  not  having  been  received, 
the  plaintiff  took  his  judgment  by  default  against  the 
casual  ejector,  sued  out  a  writ  of  possession,  and  turn- 
ed out  the  tenant.  On  these  facts  it  was  intended  to 
move  the  court  last  term  to  set  aside  tlie  judgment 
and  writ  of  possession,  and  that  a  writ  of  restitution 
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F#ii.  Tmtm,  rixwld  isme ;  but  it  being  inconv^^nient  to  both  par- 
ties to  bring  it  on  then,  a  writtes  agreement  was  ^- 
tered  into,  consenting  to  postpone  the  application  t3l 
this  term,  and  that  the  delay  should  not  be  deemed  a 
laches  m  the  tenant. 


r,  on  the  above  fiict8»  substantiated  by  affida« 
irit,  now  moved  to  set  aside  the  default  and  subse- 
quent proceedings,  smd  :that  a  writ  of  restitution 
diould  issu^.  There  were,  he  said,  but  two  object 
tioDs  idiich  coaM  be  made  to  the  motion.  Fii^, 
that  the  default  was  not  accounted  for ;  secondly, 
that  the  application  ought  to  have  been  made  at  an 
earlier  day.  As  to  the  first,  this  court  had  allowed 
the  miscarriage  of  pleas  when  sent  by  the  mail  to  ex» 
•  JbdMH  T.  cuse  a  default,^  and  though  this  was  not  exactly  that 
^^  ^"^^  case,  it  was  within  its  principle ;  for,  the  defendant's 
attorney  had  taken  every  necessary  step  in  due  time. 
On  the  second  point,  the  written  agreement  was  a 
complete  answer.  In  addition  to  this,  no  injury 
could  be  induced  by  granting  the  application  ;  if  the 
plaintiflf  had  any  right*  he  would,  on  a  trial,  be  able  to 
prove  it ;  on  the  other  hand,  if  the  motion  was  de- 
nied, it  m^ht  be  of  the  utmost  prejudice,  as  it  would 
shut  out  the  defendant  from  aU  possilMlity  of  showii^ 
his  tide.  Besides,  the  rule  was  not  asked  for  but-on 
payment  of  all  costs,  so  that  the  plaintiff  wouk}  be 
where  he  was,  with  all  his  rights,  titles,  and  even  his 
pocket  unimpaired. 

Fan  Vechten^  contra,  read  affidavits  stating  thatf 
the  lessor  of  the  [daintiff  had  been  duly  put  in  posses* 
slon  of  the  lands  in  question  by  the  sheriff  of  tiie 
county,  and  had>  on  the  same  day,  granted  a  leaaa  of' 
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tbe  premises  to  a  thjid  person ;  that  in  coorerastkiEis  Mb.Tefn, 
witE  the  lessor  of  the  plaimiff,  he  had  ackiiowled({ed         ■    ■ 
diat  he  hdd  under  Uie  patent  of  Clifhn  park,  where- 
^s  those  detivered  were  claiiaed  under  that  of  £aya» 
derofseras,  and  that  the  lessor  of  the  plaintiff  had  ac- 
knowledged  he  believed  the  premises  delivered  un- 
der ibe  writ,  were  in  Xdyaderessera^.    It  w^>  there* 
fore,  insisted,  that,  as  now  the  right  of  a  third  person 
was  implicated,  the  oourt  would  not  interfere ;  that 
the  title  was  acknowledged,  and<  it  would,  therefore, 
be  useless.     The  excuse  of  th^  default  was  also  de-  . 
nied  to  be  similar  to  the  cases  relied  on» 

CaineSi  in  reply.  The  lease  granted  since'die  CKe- 
cution  of  the  writ,  and  before  the  signing  of  the  agree* 
ment,  must  have  been  so  recent  as  to  admit  of  no 
improvements.  The  third  person,  therefore,  can 
sustain  no  injury.  Allowing  the  right  to  be  wMi  the 
lessor,  stiU  it  cannot  be  thus  tried  on  affidavit.  A 
,  jury  is  the  tribunal  for  its  determination.  In  refer- 
ring it  to  a  jury,,  he  has  all  hb  rights,  and  the  ex- 
pense he  has  been  put  to,  we  agree  to  pay.  He, 
therefore,  cannot  suffer ;  but  the  defendant  may,  as 
he  cannot  obtain  compensation  from  the  state,  unless 
he  shows  a  defence,  to  which  alone  he  asks  to  be  ad- 
mitted. 

Per  Curiam*  The  proceedings,  on  the  part  qf 
the  defendant,  certainly  have  not  been  perfectly  re- 
gular, for  they  ought,  in  strictness,  to  have  been , 
sent  to  the  agent  of  the  plaintiff's  attorney.  It  ap- 
pears, however,  that  every  measure  necessary  for 
the  defence  was  actually  taken,  though,  from  an  idea 
on  one  hand  of  the  clerk  of  the  defendant's  attorney. 
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*i  1 .  ■■'■.  on  ih^  otberY  in  this  oflloe  of  tlie  dkrk  of  the  cooit, 
ibfi  pap^is  nevor  ir^dbed  thettr  proper  destinatioBUrr* 
'  In  ejiectaieot,  a$  it  is  the  creature  of  the  court,  erefir 
thing  will  be  done  to  promote  the  justioe  of  tb^  cdMfi* 
according  to  right,  and  the  court  iviU  ^  further  W 
p^tect  the  possession,  when  k  cjau  be  done  wkhoul 
iBJury  to  the  plaintiff's  claim,  thau  it  is  Milling,  io 
other  cases,  to  proceed.  As,  tliercfore,  there  waB 
a  full  knowledge  in  October  last,  of  an  intention  to 
make  this  appticatioo,  ^d  the  traqaactiopa  are  all  erf* 
a  recent  date,  we  are  of  opinion,  that  the  default  en- 
tered against  the  casual  ejector,  the  judgment  there- 
on, and  the  writ  of  possession  sued  out,  be  set  aside, 
and  a  writ  of  re$titution  issue,  on  payment  of  costs. 

Edmund  Khiig  v«  Samuel  CogmnftlL 

This  was  an  action  on  a  promissory  note  by  the  in- 
dorsee against  the  maker.  It  appeared  on  the  trial, 
which  took  place  during  the  last  Albany  circuit,  that 
the  plaintiff  was  one  of  a  firm,  and  had  indorsed  the 
note,  in  the  name  of  the  house,  to  himself,  and  now 
sued  in  his  individual  capacity.  On  this  account,  an 
objection  was  taken,  the  defendant  insisting  that  the 
plaintiff  could  not  by  his  indorsement  in  the  style  of 
the  co-partnership,  transfer  to  himself,  in  his  private 
character,  the  note  so  as  to  give  a  right  of  action. — 
This,  however,  being  overruled  by  his  honour,  Mr. 
Justice  K£ NT,  the  defendant,  within  the  time  limit- 
ed  by  rule,  made  a  case,  and  served  it  on  the  plain- 
tiff's attorne}'^  He,  observing  it  to  be  incorrect, 
made  another,  detailing  the  facts  accurately,    and 
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also  served  his,  titling  it  an  **  amended  case."*    On  ^^:  JJf™' 
the  of  November  last,  being  the  first  day  of  - 

N&vember  ttrm,  the  plaintiff  filed  his  certificate  <^^\^j^ff^. 
trial,  nisiprius  record,  with  Hxtpostea  indorsed,  jury  ^.  «»*»  p* 
process,  and  entered  a  rule  nisi  for  judgment.  On 
the  8th  of  November  J  the  defendant  taking  no  notice 
of  the  case  intended  as  an  amendment,  obtained,  on 
his  own  statement  of  factS)  a  certificate  from  Mr. 
Justice  Kent,  to  stay  proceedings.  This,  with  a 
copy  of  his  case,  but  without  any  notice  of  motion, 
he  served  the  next  day  on  the  plaintiff's  attorney,  ob- 
serving  to  him,  at  the  same  time,  that  the  aihend- ' 
irients,  according  to  the  practice  of  the  court,  ought 
to  have  been  proposed  and  not  sent  in  the  shape  of  a 
new  case.  The  plaintiff's  attorney  then  offered  to 
make  a  fair  statement,  as  should  be  agreed  on,  alleg- 
ing his  ignorance  of  the  strict  rules  of  making  a  case. 
The  defendant's  attorney  seeming  to  evade  thisf  the 
plaintiff  on  the  16th  of  November  served  a  copy  of  a 
bill  of  costs  in  the  suit,  with  regular  notice  of  taxa- 
tion, which  he  proceeded  to  execute,  signed  ju<^- 
ment,  and  issued  ^ fieri  faeias. 

•  Van  Antwerp  now  moved  to  set  aside  the  judg- 
ment and  all  subsequent  proceedings,  insisting  that 
the  certificate  of  the  judge  was  a  complete  stay, 
without  any  notice  of  motion  annexed ;  for  the  plain- 
tiff had,  as  well  as  the  defendant,  a  right  to  bring  on 
the  argument  on  the  case. 

I 

Ter  Curiam^  The  question  is,  a^  to  the  opera- 
tion of  a  certificate  of  probable  cause  to  stay  proceed- 
ings.   The  4th  rule  of  January ^  1799,  settles,  that, 

T  t 
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Feb.  term,  atthctime  of  service  of  the  ordef ,  it  must  be  accom-^' 

1804. 

■■  panied  with  a  notice  of  motion*  The  right  of  the  op- 
posite party  to  notice  for  argument,  does  not  take 
away  the  necessity  of  notice ;  for  the  mere  certifi^cate- 
itself  is  no  stay.  The  defendant,  therefore,  can 
take  nothing  by  his  motion,  and  must  pay  the  costs 
of  the  present  appUcation. 


Manliattan  Company  v.  Brower. 

THE  defendant  in  this  suit  being  in  custody  on 
mesne  process,  executed  a  warrant  of  attorney  to* 
confess  judgment  for  the  amount  of  the  debt,  but  it 
was  not  wimefcsed  by  any  person  as  his  attorney,  act 
ing  in  that  capacity  for  him. 

» 

Hoffmahy  on  this  ground,  moved  to  have  the  war- 
rant  of  attorney  delivered  up  to  be  canceUed,  tod  to 
vackte  the  j  udgment  entered. 

Hamilton^  contra,  read  some  affidavits,  showing 
that  the  defendant  at  the  time  of  executing  the  instru- 
ment, was  perfectly  well  apprised  of  its  nature,  which 
had  been  explained  to  him  by  an  attorney,  though 
not  actually  his  attorney,  or  the  attorney  of  the  plain- 
tiffs, and  that  the  whole  transaction  was  bona  JidCi 
and  without  surprise. 

The  inclination  of  the  court  appearing  to  be  against 
the  application,  the  proceedings  having  been  within 
the  spirit  of  the  rule  relied  on  ;  and,  it  being  sug- 
gested at  the  bar,  that  it  was  doubtful,  whether  the 
Fsuglidi  rules  of  E.  15  Car.  IL  and  E.  4  G.  11.  had 
ever  been  made  a  rule  of  this  court,  though  the  prac- 
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tioe  was  acknowledged  to  have  been  in  conformity  to  Feb.  Term, 
its  regulation,  ■  .    ^  ■ .  : 

Hoffman  consented  to  withdraw  his  motion,  and 
let  the  judgment  stand  as  a  security  for  the  debt,  the 
plaintiffs  delivering  a  declaration,  and  agreeing  to  go 
tp  trial  on  the  merits.* 

r 
J 

Stephen  Ross  and  others  v.  Nehemtah  Hubble  and 
Jemima  his  Wijh^  administratrix  of  Ichabod  Pa- 
terson. 

THIS  was  a  motion  to  set  aside  the  default  enter- 
ed  in  the  cause,  and  all  subsequent  proceedings  with 
costs. 

The  affidavits  contained  a  variety  of  unimportant 

facts,  but  the  only  question,  worth  noticing^  which 
was  relied  on,  was  one  of  practice,  whether  it  was 
regular  to  a  writ,  which  was  in  trespass  only,  and  re- 
turned with  the  names  of  the  defendants  indorsed,  to 
enter  their  appearance  in  the  clerk's  office,  after 
judgment  was  signed. 

It  was  contended  that,  as  the  court  would  order  it  , 
to  be  done  on  application,  it  was,  in  fact,  doing  nO 
more  than  that,  which  the  court  would  sanction. 


*  In  Hutaon  v.  Hutaon^  7  D,tx.  E.  8.  the  court  of  King's  Bench, 
held  that  the  benefit  of  the  English  rules  referred  to,  could  not  be 
waived  by  a  prisoneri  and  th^t  the  presence  of  the  plaintiff's  at^ 
torney  was  insufficient,  though  acting  for  the  prisoner  at  his  re^ 
quest  and  entreaty,  and  though  pressed  to  send  for  another  at- 
torney to  witness  the  instrument,  with  the  nature  of  which  the 
defen^bnt  was  perfectly  acquabted. 
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Feb.  Term,       Per  Curiam.    It  is  said  that  no  appearance  of  the 

■    ■■■' defendants,  by  special  or  common  bail^  or  an  entiy 

of  appearance  was  of  record,  when  the  default  and 
judgment  were  returned.  As  the  process  in  the 
cause  did  not  require  bail,  the  defendants  indorsed 
their  appearance  on  the  capias.  It  was  the  business 
of  the  clerk,  and  not  of  the  attorney,  to  have  entered 
their  appearance.  This  may  be  done  nunc  pro  tunc. 
The  laches  of  the  clerk  ou^ht  never  to  prejudice  the 
attorney.  We,  therefore,  deny  t}ie  motion  with 
costs  of  opposing. 


Henry  Waterbury  and  another  v.  John  Delafielii. 

THIS  was  the  principal  suit  in  several  actipns  on 
a  policy  of  insurance,  in  which  a  consolidation  rule 
had  been  granted.  A  commission*  to  examine  had 
been  taken  oqt,  titled  in  a  consolidated  cause ;  in  the 
commission,  the  defendant  joined  and  titled  hi$  cross 
interrogatories  in  the  same  manner. 

Hoffman  moved  to  read,  in  the  principal  cause,  i^t 
evidence  taken  under  commission,  tided  in  that  which 
had  been  consolidated.  The  court,  after  some  words 
by  Pendleton^  in  opposition,  granted  the  motion,  with 
costs  to  abide  the  event  of  the  suit. 


David  Gordon^  survivor  qf  John  Munro  and  David 

Gordon^  v.  Walter  Bawne. 

THIS  was  an  application  for  leave  to  file  the  ca- 
pias^  and  enter  the  defendant's  appearance  nunc  pro 
tunc  as  of  the  last  August  term. 
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The  facts  as  tliey  appeared  on  the  several  and  long  '«>>.  Tenn» 
affidavits  read,  were^  that  the  plaintifis  were  the  as-  ■■  ■,,  , 
sured  on  a  policy  of  insurance,  underwritten  by  the 
defendant ;  that,  being  in  embarrassed  circnmstan* 
ces,  and  unaUe  to  meet  their  payments,  they  entered 
into  a  composition  with  their  credit<M^,  of  whom. the 
defendant  was  one,  to  pay  them,  on  receiving  a  re- 
lease from  all  demands,  fifteen  shillings  in  the  pound ; 
ten  shillings  to  be  paifi  by  approved  indorsed  notes, 
and  the  remaining  five  shillings,  by  their  own ;  the 
indorsors  to  receive  an  assignment  of  a  part  of 'the 
property  of  the  plaintiff  and  his  partner,  by  way  of 
security  against  their  indorsements;  that  in  pursu- 
ance of  this  agreement,  the  defendant  received  his 
.  two  notes  of  ten  shillings  and  five  shillings  in  the 
pound,  executed  a  release,  and  the  policy  m  question 
was  assigned  to  persons  for  whose  benefit  the  present 
action  was  brought ;  that  the  note  for  ten  shillings  in 
the  pound  was  duly  paid  by  the  assignees  of  the  po- 
licy. The  attorney  for  the  plaintiff  called  on  the  de- 
fendant, a.  few  days  before  ./^z/^z^/  term,  to  inform 
him  of  the  intended  suit,  when  the  defendant  assured 
the  attorney,  that  the  matter  would  be  accommodated, 
and,  if  not,  that  he  would  consent  to  proceedings  be- 
ing as  of  August  term  ;  that  a  capias  was  afterwards  ^ 
sued  out  on  the  Second  of  August  last,  returnable  the 
sixth,  but  not  served  till  after  August  term,  at  which' 
time  the  defendant  indorsed  his  appearance,  and  as 
the  plaintiff's  attorney  verily  believed,  with  intent  that 
all  proceedings  should  be  deemed  as  of  August  ttrm ; 
that  the  declaration  was  titled  as  of  August  term, 
though  the  capias  has  not  been  yet  filed ;  that  since 
August y  the  plaintiff  has  become  a  bankrupt,  and  that 
the  defendant  had  pleaded,  giving  a  notice  of  setting 
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F€b.  Term,  off  a  note  which  fell  due  on  the  8th  of  Septtmber  last, 
....—^  and  was  the  very  note  for  five  shillings  in  the  pound 

given  by  the  plaintiff  and  his  partner,  in  composition 

for  their  debts. 

Hoffman  insisted,  that  the  indorsement  of  the  writ 
by  the  defendant,  was  tantamount  to  a  written  agree- 
ment, as  it  was  evidence  in  writing  of  the  agreement, 
which  was  further  corroborated  by  the  pleadings. 

Spencer,  J.  delivered  the  judgment  of  the  court. 
The  defendant  resists  the  application,  relying  princi* 
pally  on  this  :  That  he  holds  to  nearly  the  amount 
of  the  plaintiff's  demand,  a  note  against  him  due  on 
the  8th  of  September  last,  which  he  intends  to  set-off. 
The  object  of  the  plaintiff's  motion,  is,  if  possible, 
to  exclude  this  effect ;  on  this  ground,  that  his  de- 
mand is  assigned  for  the  benefit  of  certain  persons 
who  have  paid  debts  for  him,  incurred  by  indorse- 
ments to  his  compounding  creditors.  The  defendant 
denies  notice  of  such  assignment ;  both  parties  ad- 
mitthe  insolvency  of  the  plaintifi*.  The  verbal  agree- 
.ment  between  the  attorney  for  the  plaintiff  and  the  de- 
fendant,  cannot  be  attended  to ;  a  rule  of  this  court 
forbids  such  agreement  being  alleged. , 

ft 

There  has  been  laches  on  the  part  of  the  plaintiff, 
in  not  entering  his  suit  as  oi August  term,  and  to  avoid 
that  laches,  the  court  is  now  applied  to.  In  granting 
favours  of  this  kind,  the  court  ought  to  be  careful  not 
to  do  injustice,  and  it  appears  to  them,  that  granting 
the  Rile  a$  applied  for,  might  have  that  effect ;  for, 
most  certainly,  the  defendant's  claim  to  offset,  is  bet- 
.  ter  founded,  than  that  of  the  assignees  to  recover. 
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Let  a  rule  be  entered,  that  the  plaintiff  have  leave  to  Feb.  Tem, 
file  his  writ,  and  enter  the  defendant's  appearance^  as  ■■ 

of  the  last  term. 


Thompson,  J.  I  am  sorry  to  be  under  a  necessity 
of  differing  from  the  court ;  but  I  think  the,  indorse- 
ment of  appearance  is  evidence  of  an  agreement  as 
strong  as  if  it  had  been  reduced  to  writing,  and  suf- 
ficiently indicat(Mry  of  the  intent  of  the  parties,  to 
avoid  any  of  the  consequences  against  which  the 
rule  in  question  was  framed.  How  far  the  defendant 
may,  by  filing  the  capias^  and  entering  an  appearance 
o{  August  term,  be  precluded  from  a  set-off,  or  by  the 
present  rule  entitled  to  it,  is  unnecessary  to  determine. 
My  c^inion  is,  that  the  plaintiff  ought  to  have  the  ef* 
feet  of  his  motion. 

K£NT,  J.  I  concur  in  the  opinion  last  given.  I 
deem  it  a  point  of  moral  rectitude  to  enforce  all 
agreements,  when  the  evidence  is  such  as  is  not  con- 
travened by  any  rule  of  law.  But  as  the  judgment  of 
the  court  is,  to  deny  the  full  extent  of  the  plaintiff's 
application,  he  can  take  no  more  than  has  already  been 
pronounced* 

Masters  v.  Edwards* 

THE  defendant  had  been  surrendered  in  exonera*^ 
tion  of  his  bail,  final  judgment  obtained  against  him, 
vA  after  three  months,  he  was,  on  regular  notice  to 
the  plaintiff,  superseded,  for  want  of  being  charged 
in  execution  in  due  time.  Notwithstanding  this,  the 
plaintiff's  attorney  sued  out  an  execution  against  the 
body  of  the  defendant,  upon  the  judgnvent  on  which 
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P€b.  Term;  he  had  been  in  custody,  and  took  him  upon  the  ca.  sa. 
\  I  ■    thus  issued. 


Henry  J  on  these  facts,  disclosed  by  afiidavit,  mov- 
ed^  that  he  should  be  discharged.  This  case  is  to  be 
distinguished  from  that  of  Branttnghatn :  in  that,  the 
court  held  the  plaintiiF  entitled  after  notice  of  a  rule 
for  a  supersedeas^  to  come  in,  charge  in  execution, 
and  show  that  circumstance  as  a  cause  for  refusing 
the  application.  Blandford  v.  Footey  Gawp.  72.  re-* 
C(^nizes  the  principle  of  the  application.  The  court 
there  decided,  that  a  man  released  for  want  of  being 
chai^d  in  execution  might  be  taken  on  a  ca.  sa.  in  an 
action  founded  on  the  judgment,  in  the  original  suit. 
It  is  to  be  inferred,  therefore,  that  on  an  execution 
sued  out  in  the  original  suit,  he  could  not  be  taken. 

Benson  and  BiggSj  contra.  The  English  courts 
proceed  on  this  maxim :  ^'  once  supersedeable,  and 
"  ever  supersedeable."  This  we  have  departed  from, 
and  overruled  in  Brantingham*s  case.  Besides,  the 
whole  object  of  the  motion  is,  to  prevent  us  from  do- 
ing that  directly,  which  they  allow  we  can  accom- 
plish circuitously ;  for  they  say,  we  must  proceed  by 
action' on  the  judgment,  and  have  execution  in  the 
second  suit.  This  is  contrary  to  the  settled  principle, 
that  circuity,  and  multiplicity  of  actions  are  abhorred 
in  the  law. 


Henry y  in  reply.  The  doctrine  contended  for  by 
the  plaintiff,  would  go  to  shut  out,  from' a  defendant, 
any  ri^t  of  set-off.  Suppose  a  man  discharged ;  hi 
the  course  of  fair  dealing,  he,  by  services,  or  other 
means,  pays  a  part  of  the  debt ;  if  he  is  to  be  taken, 
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OD  tbc  original  judgment,  he  is  excluded  from  show*   Feb:  Term, 

ing,  perhaps,  a  full  satisfaction,  till  he  applies  to  the  -^^^.^^ 

court  for  relief,  and  during  that  period  is  deprived  of 
his  liberty. 

Per  Curiam.  In  JBranHngham^s  case  we  certainly 
did  depart  from  iheEnglish  practice.  We  there  allow* 
ed,  on  a  rule  to  show  cause,  the  being  charged  in  ex- 
ecution subsequent  to  notice  of  the  application*  to  be 
diown  as  a  reason  for  denying  the  supersedeas.  The 
court  proceeded  there  on  the  idea,  that  the  statute 
gave  the  plaintiflf  a  right  of  electing  to  have  execu* 
tion  gainst  the  body^  or  the  goods ;  and  that  he  was 
not  obliged  to  manifest  this  electicm  till  called  on. 
The  present  case  is  not  of  that  description ;  the  sta- 
tute was  only  to  prevent  double  executions.  The 
plaintiff  has  elected  to  relinqui^  the  person  of  his 
debtor,  who,  having  been  once  actually  superseded, 
must  continue  so,  and  the  plaintiff  shall  never  have 
liberty  again  to  resort  to  his  first  judgment.  Let 
the  defendant,  therefore,  be  discharged,  but  without 
costs. 


Coles  J  Titford  and  Brooks  v.  James  Thompson. 

BOYD  moved  for  judgment,  as  in  case  of  nonsuit, 
for  not  going  to  trial,  on  an  affidavit,  that  the  cause 
was  at  issue  in  September^  1802,  noticed  for  trial  in 
November  following,  and  has  not  ^nce  been  noticed. 

An  affidavit,  contra,  was  read  on  the  part  of  the 
plaintiff,  stating,  that  on  the  9th  of  last  Marchy  a  com- 
mission issued  to  London  to  examine  witnesses  on  his 

u  u 
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Feb.Tei«i.   bchalf^  which  had  DOt  been  returned,  but  wasdaihr 

1804.  '  '^ 

—    M      expected. 

Per  Curiam.  In  the  cause  of  Jtihel  v.  The  United 
Insurance  Company^  October  ttrmy  1801,  we  heW, 
that  three  months  was  a  sufficient  time  for  executing 
and  returning  a  commission  arrived  in  London.  In 
Miller  and  Graham  v.  De  Feyster  and  Charlton^  Ja- 
nuary term,  ISbS^  it  was  decided,  that  wherea  plain- 
tiff has  delayed  his  own  cause  by  a  commission,  and 
it  does  not  appear  that  due  diligence  has  been  used, 
the  defendant  may  apply  for  a  rule  for  nonsuit,  and 
compel  the  plaintiff  to  stipulate  or  be  nonsuited,  as 
if  no  commission  had  issued.  In  the  present  case, 
it  does  not  appear,  that  the  plaintiff  has  used  due  dffi- 
gence  in  causing  his  commission  to  be  executed,  as 
eight  months  elapsed  between  suing  it  out  and  the  sit- 
tings. Unless,  therefore,  he  stipulate,  the  motion 
must  be  granted. 

Shuter  v.  Richard  S.  Hallett. 

A  VERDICT  had  been  obtained,  in  this  cause, 
againsi  the  defendant,  on  which  a  case  had  been 
made,  and  a  judge's  certificate  of  probable  cause  duly 
granted, 

D,  A.  Ogdenj  on  an  affidavit  by  the  plaintiff  stating 
his  fear  of  losing  hb  debt,  from  the  circumstances  of 
the  defendant)  moved  to  have  the  amount  recovered 
brou^t  into  court. 

Pendletonj  contntt  cited  HaUett  v.  Cotton,  ante^  p. 
15a 
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Per  Curiam.  The  practice  c^  the  court  has  never  i^4>.  T«nii, 

1804b 

been  according  to  the  application.    It  would  be  often  _._^ 
oppressive,  and  amount  to  a  denial  of  right,  as  the 
defendant  may  not  be  able  to  comply  with  the  condi- 
tion, yet  have  a  complete  defence  to  the  suit. 

John  S.  Livingston  v.  fTilliam  Aogers. 

THIS  cause  came  before  the  court  on  three  seve- 
ral moti<Mis,  which  the  counsel  upon  the  ai*gument 
agreed  should  be  taken,  and  considered  together* 
-The  first  was  a  motion  by  the  defendant  in  arrest  of 
judgment.  The  second,  one  by  the  defendant  also, 
for  a  new  trial  on  the  ground  of  a  discovery  of  evi- 
dence. The  third,  by  the  plaintiff,  for  leave  to  aoa^nd 
his  declaration,  by  increasing  the  damages  laid*  so  as 
to  cover  the  extent  of  his  demands 

The  decision  of  the  court  was  confined  to  only  the 
first  and*tbird  motions ;  and,  as  it  embraces  all  the 
points  relied  on  by  the  counsel,  it  is  unnecessary  to 
give  the  arguments  used. 

.  • 

In  support  of  the  moticm  in  airest  they  relied  on 
two  reasons: 

1st.  That  the  several  Of jfiim^V^  in  the  three  first 
counts  of  the  declaration  (idiich  was  on  a  stock  con- 
tract) were  void,  for  want  of  consideration. 

2dly.  That  there  was  no  record  in  the  office,  to 
warrant  the  circuit  record,  by  virtue  of  which,  thfi 
trial  was  had. 
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Feb.  Terfti»       Thc  couiits  complained  of,  stated  the  agrdemetit  to 
deliver  and  receive  the  stock,  and  that  in  considera- 
tion the  plaintifF  bad,  at  the  drfendanfs  re^est^  pro- 
mised to  perform  hb  part,  the  defendant  aftermard$y 
to  wit,  on  the  same  day  promised,  &c. 

Per  Curiam,  delivered  by  Kent,  J.     This  is  a 
case  of  mutual  promises,  where  the  one  is  intended  to 
be  the  consideration  for  the  other.     It  is  a  well  set- 
tled rule,  that  in  such  cases,  the  promises  must  be 
•  Etp.  Di.     stated  to  have  been  made  at  the  same  time.*    Other- 
p.  146, 7.      wise,  the  otie  antecedently  made  will  be  without  con- 
Bac.Abr.2Sr.  sidemtioD,  and  consequently  not  sufficient  to  support 
new  T^SS'.  ^®  o^er.    The  question  here  b,  whether  a  valid 
^^'P'^'l^L  promise  is  laidf  on  the  part  of  the  plaintiff,  so  as  to 
form  a  consideration  for  that  on  the  part  of  the  de- 


fendant. The  case  iTkM)6art  uses  the  strong  lan- 
guage, that  the  jMromises  must  be  at  one  instant,  or 
they  are  mide  pacts.    It  was  once  held,  in  Hawktt^s 

\  Latch.  150.  case,t  that  to  lay  the  defendant's  promise  qfierwards 
an  the  smjse  datfy  was  sufficient ;  because  the  court 
would  not  allow  of  any  division .  in  a  day.  But  in 
other  respects  that  case  is  not  altogether  applicable. 
There  the  defendant's  promise  was  in  consideration 
of  an  antecedent  sale  and  delivery  in  part ;  and  the 
point  advanced,  of  not  allowing  a  division  in  a  day, 

^  3  D.  &  £.  is  repugnant  to  the  case  oi  Cooke  v.  Oxky^X  1^  ^^^ 
in  that  decided,  that  if  one  party  has  till  a  different 
time  of  the  same  day  to  assent  to  the  agreement,  thc 
otfier  party  is  not  held  to  his  prior  promise,  and  the 
prombes  are  nuda  pacta.  It  is  clear,  therefore,  from 
Ihb  last  decision,  and  from  the  reaaon  of  the  thing, 
that  mutual  promises,  where  one  is  the  consideration 
of  the  other,  must  be  made  not  only  on  the  same  day. 
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but  at  the  same  iimt :  they  must  be  concurrent  en-  Feb.  Tenn, 

1804. 

gagements.     The  plaiiitiff  's  promise  is  here  stated  

to  have  been  made  at  the  request  of  the  defendant. 
If,  instead  of  a  naked  promise^  the  plaintiff  had,  at 
the  defendant's  request  done  an  act,  which  was  either 
a  damage  to  himself,  or  a  benefit  to  the  defendant,  it 
would  have  been  sufficient  to  have  supported  the  de- 
fendant's promise.     An  assumpsit  founded  on  a  past 
consideration  of  beneficial  service  rendered  to  the  de- 
fendant at  bis  request,  is  good.     Such  are  the  cases 
of  Franklin  v.  Bradelly^  Church  v.  Church^^i  and  *  Svn<m,  84. 
SHk  V.  Smith^X    The  reason  that  a  past  considera-  ^3X«on.iii! 
tion,  beneficial  to  the  defendant,  must  be  laid  to  have  euz^^  ^' 
been  done  upon  request  is,  that  it  is  not  reasonable, 
that  one  man  should  do  another  a  kindneis,  and  then 
charge  him  with  a  recompense.     This  would  be  ob- 
liging him,  whether  he  would  or  not,  and  lH*inging 
him  under  an  obligation  without  his  concurrence.    In 
many  cases  a  request^  may  be  implied  from  the  be-  $  see  ismnd. 
neficial  nature  of  the  consideraticHi,  and  the  circum-  wiiuama,  ^ 
dances  of  the  transaction.    But  in  the  present  case  haP^oUectcd 
the  plaintiff's  promise  being  laid  to  have  been  made  ^  ^  ^ 
upon  request,  gives  it  no  validity  from  that  circum-  assuiDptions 
stance  ;  for  the  request  alone  creates  not,  of  itself,  quest^^see 
any  consideration.    In  addition  to  the  request,  there  ^  i^d^! 
must  be  something  made  or  done  between  the  parties,  ^^' 
beneficial  to  the  one,  or  onerous  to  the  other.     There 
must  either  be  a  consideration  executed,  or  executory. 
£ven  one  executed  will  do  if  laid  to  have  been  done 
upon  request.  The  plaintiff's  promise  in  the  present 
case  can  be  valid  only  because  made  in  ccmsiderationof 
the  defendant's  promise ;  and  if  the  latter  was  not  made 
at  the  same  time,  but  at  a  subsequent  period,  the  {dain- 


3S4  CASES  OF  PRACTICE 

Feb^rm,  tiff's  promise  was  without  consideration  and  void*   I 
..—.^  am  of  opinion  this  is  the  just  and  necessary  conclu- 
sion in  this  case ;  for  the  promises  are  not  laid  as  con- 
current, but  as  made  at  di&rent  times.    The  case'  of 
•  2  5^frfl.933.  HcLtfts  V,  Warten^*  I  regard  as  perfectly  in  point. 
That  was  an  action  on  the  case  upon  prombes, 
and  after  judgment  by  default  and  entire  damages^ 
k  was  alleged)  in  error  from  the  common  pleas  to  the 
king's  bench,  that  on  the  fourth  count,  which  was 
for  work  and  labour  done,  the  consideration  was  laid 
as  past  and  executed,  and  not  to  have  been  done  up- 
on request.     Although  the  work  and  promise  Were 
both  laid  on  the  same  day,  it  was  held  that  it  must  be 
taken  to  be  a  past  consideration,  as  it  was  stated  that 
^^  posted*^  he  promised ;  and  the  judgment  was  revers- 
ed.    The  work  and  labour  here  were  beneficial  to 
the  defendant,  but  not  being  laid  to  have  been  done 
upon  request,  the  court  would  not  declare  it  so; — 
They  seemed,  however^  to  doubt  whether  a  request 
might  not  be  inferred  from  some  other  expressions  in 
the  count,  and  rather  intimated,  that  had  the  judg- 
ment been  after  verdict,  the  request  might  have  been 
inferred.    But  there  appeared  to  be  no  doubt,  that 
the  defendant's  promise,  by  being  laid  as  being  made 
afterwards,  although  upon  the  same  day,  was  to  be 
deemed  subsequent,  so  as  to  render  the  plaintiff's 
act)  a  past  and  executed  consideration.     In  a  case  in 
t  Piiiant  V.    Burrows^  this  decision  is  pronounced  by  Wilmot, 
3  "^iim  i67i!  ^-  ^^  ^  absurd.     It  was  not,  however,  on  the  ground 
that  the  consideration  was  not  justly  deemed  as  exe- 
cuted, but  because,  in  his  opinion,  according  to  the 
cases  I  have  mentioned,  a  past  beneficial  considera- 
tion, with  circumstances  to  imply  a  request,  was 
sufficient  to  support  the  promise*     The  case,  there- 
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fare,  for  the  purpose  that  I  cite  it,  stands  unimpeacli-  ^^'jg^J^' 
ed,  and  is  conclusive  on  the  question.    If  we  ccmsult  ■ 

the  precedents  of  declarations^  upon  mutual  pro-  *  3  Mor.  Fa. 
mises,  they  uniformly  state  the  promises  to  be  con-  j^uh.  c  r 
current ;  that  when  the  plaintiflF  had  promised,  the  ^^' 
defendant  in  consideration  thereof,  M^it  and  there  as- 
auroed  upon  himself.     From  hence  I  conclude,  that 
the  promises  in  the  three  first  counts  of  the  declara- 
tion, are  not  laid  as  a  sufficient  consideration  for  each 
Other ;  because  they  are  not  stated  to  have  been  made 
concurrently^  or  at  the  same  time,  but  at  different 
times  of  the  .same  day.    According  to  the  decision 
in  Strange f  and  according  to  common  understanding, 
the  meanings  of  the  expressions  ^*  afterwards"  and 
"  at  the  same  time,"  are  totally  distinct.    The  last 
count  is  good,  but  the  damages  being  entire,!  the  t  ^  ^*^'  ^- 
judgment  must  be  arrested.     The  case  of  Crosby  v. 
Adams  and  Bellamy^  decided  in  this  court  in  July 
term,  1795,  and  afterwards  reversed  upon  error^.  is 
stated  also  to  be  in  point.    The  counts  in  that  cause 
were  precisely  the  same,  as  to  laying  the  time  of  the 
mutual  promises,  and  if  the  court  of  errors  went  upon 
the  same  objectimi,  that  I  have  been  considering,  as 
was  suggested  in  the  argumentl  of  this  cause,  that  t  By  Bentm, 
decision  is  sufficient  to  uphold  this  opinion.   Though  th&t  time  oa 
it  is  not  now  necessary  to  consider  the  want  of  a  re-  **  ^"**' 
cord  authorising  the  trial,  which* was  ui^cd  as  ano- 
tfaer  ground  for  arresting  the  judgment ;  yet,  as  con- 
nected with  the  other,  it  may  not  be  inexpedient  to 
notice  it.     It  appears,  fi'om  the  record,  that  on  the 
first  trial  a  verdict  was  given  for  the  defendant,  and 
an  exception  taken  to  the  opinion  of  the  judge.  That 
upon  the  removal  of  the  cause  into  the  court  of  errors, 
the  judgment  of  this  court  in  iavour  of  the  defend- 
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Feb.  Term,  ant,  was  reversed,  a  venire  de  novo  ordered,  and  the 
'  record  was  remitted  back  to  this  court.  This  order 
of  the  court  above  was  correct.  Not  having  the  re- 
cord before  them,  but  onljr  a  transcript  of  it,  they 
could  not  of  themselves,  award  a  venire  de  novo  but 
agreeably  to  the  English  precedents,  they  very  [m-o- 
perly  adjudged  that  the  court  below  should  make 

*  2  SmifuL     such  an  award.  ^    This  is  all  that  appears  before  us. 

&  i.  783. 4  This  court  never  has  made  an  award  of  avenire  de  novo 

388. 1  Liii,    in  pursuance  of  the  direction  of  the  court  of  errors. 

Wn,  re^cro.  ^^^  second  trial  was  consequently  without  any  au-^ 

s^i  ^3  ^1  ^^*^y>  *"^  *"  ^y  opi'^io'^j  altogether  null  and  void. 

Ld.  £ay.  10.  Thcrc  certainlv  never  was  an  instance  of  a  new  trial 
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siin.  514.  2   had  without  any  award  by  the  court  for  the  same,  and 
211.   "^ '      without  any  record  of  such  award,  and  such  new  tri- 
al held  good,  merely  in  consequence  of  the  appear- 

r 

ance  of  the  defendant.     A  defect  of  record  is  movea- 
200^27*'^  ble  in  arrest  of  judgment,t  and  is  a  deficiency  Aat  is 
Bac,  Abr.  tit.  not  in  any  shape  amendable.     Irregularities  in  the 
(D.)4. /M.  tiV.  contents,  or  in  the  execution  of  jury  process  are 
•^'"'  ^'     amendable.     The  process  is  amendable  by  the  roll, 
and  the  circuit  record  is  amendable  by  the  issue  roil. 
So  mere  continuances  may  be  entered  after  judgment, 
but  no  case  ever  came  up  to  the  present.     In  this 
there  was  a  trial  without  any  award  for  it  whatso- 
ever, either  upon  the  record  or  the  minutes  of  the 
court.     The  circuit  judge  had  no  authority  to  try  a 
second  time  the  matter  in  issue  on  the  issue  roll ; 
without  an  award  of  a  venire  de  novo  by  the  court.-~ 
There  are  cases  were  a  trial  has  been  held  vdd,  be* 
cause  the  venire  was  not  warranted  by  the  roll,  and 
the  cause  was  tried  by  a  different  jur}*  than  that  which 
t  Latch.  194.  the  record  directed.]:    To  hold  this  amendable  in  the 
^  present  case,  would  be  unprecedented,  and  in  my 
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Opinion,  would  tend  to  the  abolition  of  all  reguIaritVi  *^«^-  *^^^f 
form  and  order  in  our  practice  and  judicial  proceed-*   »■  ■    ■■■■ 
ings.     I  hold  it  essential^  that  it  should  be  made  to 
appear,  that  previous  to  the  last  trial  there  was  an 
order  for  a  venire  de  navOf  the  court  of  errors  riot  hav- 
ing of  themselves  made  such  an  order,  andnothav-  • 
ing  the  authority  to  do  it.     As  then  the  second  trial 
was  without  any  award  of  a  venire,  it  was  an  absolute 
nullity,  and  the  judgment  must  be  arrested,  unless  the 
party  choose  to  move  to  award  a  new  venire.    As 
there  is  one  good  count  in  the  declaration,  the  plain^* 
tiflf  may,  if  he  choose^  on  the  first  ground,  sue  out  a 
venire  de  novoy  and  may  alsO  amend  his  three  first 
counts  by  striking*  out  the  words  "  afterwards,  to  •7D.&M* 
"  wiV,"  being  the  ground  on  which  the  judgment  ^' 
ought  to  be  arrested.     This^  however^  must  be  on 
payment  of  costs  since  declaring.     On  the  point  of 
amending  by  enlargement  of  the  damages  laid,  the 
tourtf  is  divided,  consequently  the  plaintiiF  in  this  ^/^^''^£. 
respect  takes  nothing  by  his  motion*  tnd  Thamp- 

tofii  Jastices^ 
no  others  ^iy« 
•i%  t\   i  -tk  1  ing  ally  opi* 

Peter  Delamater  v.  James  Borland*  tnwu 

IN  error  on  a  certiorari  from  a  justice's  court* 
The  declaration  was  for  ten  dollars,  deposited  in  the 
hands  of  the  defendant  below  as  a  stake  on  a  wager. 
The  demand  at  the  trial  was  for  25  dollars  due  on  a 
note,  on  which  five  had  been  paid,  and  the  judgment  ' 
was  for  fifteen  dollars. 

Per  Curiam.  It  apj)ears  that  the  plaintitf  below 
declared  for  one  thing,  and  gave  evidence  of  another 
totally  variant.     To  this  the  defendant  made  an  ob-' 
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Feb.  Term,  jectioii,  whicli  Was  overruled.    In  the  next  place,  th^ 
-    declaration  is  for  ten  dollars,  and  the  judgment  for 
fifteen.     Both  errors  are  fatal,  and  there  must  be  a 
reversal  with  costs.* 


B^-^rfh«i4^>^*> 


•  The  multiplicity  of  cases  from  the  Justices'  Courts  will  ex- 
cuse  the  insertion  of  the  following  determination,  by  which  it 
Wfts  decided,  that  they  have  no  jurisdiction  under  the  joint  debt- 
or act* 

J&sia/t  Jones  and  Josiah  Crawford  v.  David  Held. 

JANUARY  TERM,  1799. 

Per  Curiam^  It  is  a  clear  and  salutary  principle,  that  inferior 
jurisdicdons,  not  proceeding  according  to  the  course  of  the  com- 
mon law,  are  confined  strictly  to  the  authority  gtrcn  them.  They 
can  take  nothing  by  implication,  but  must  show  the  power  ex- 
pressly given  them  in  eytry  instance. 

The  sound  rule  of  construction,  in  respect  to  justices'  courts, 
is  accordingly  this  :  to  be  liberal  in  reviewing  their  proceedings 
as  far  as  respects  regularity  and  form,  and  strict  in  holding  them 
to  the  exact  liimts  of  jurisdiction  prescribed  to  them  by  the  ata« 
tutc. 

To  apply  these  principles  to  the  present  caiq : 

The  act  making  joint  debtors  answerable  to  their  crediton 
separately,  and  giving  a  new  mode  of  proceeding,  b  posterior  to 
the  act  granting  civil  jurisdiction  to  justices  of  the  peate,  and 
makes  no  mention  of  them.  It  directs  that  process  shall  issue 
against  the  j<Mnt  debtors  in  the  manner  then  in  use,  and  if  either 
ht  taken  and  brought  into  court,  he  shall  answer.  This  act  con* 
templates,  in  every  instance,  a  compulsory  process  on  which  the 
defendant  is  taken  and  brought  into  court  and  until  that  be  done 
the  court  cannot  proceed  in  the  cause  ;  whereas,  the  ten  pound 
act,  giving  civil  authority  to  justices,  intends  only  a  summons  ih 
the  first  instance  against  freeholden  and  inhabitants,  having  fiuni- 
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MAY  TERM,  18Q4, 


John  R.  Lwmgstan  v.  the  Cobimbian  Insurance 

Company* 

BOGERT,  in  behalf  of  the  defendants,  moved  for 
a  stnick  jury  in  this  cause,  on  an  acknowledgment 
from  the  attorney  of  the  pl^tifF  of  service  of  notice 
of  the  motion,  but  this  was  not  accompanied  with 
any  affidavit  of  the  importance  or  intricacy  of  th^ 
cause* 


iaa4. 


liesy  and  if  the  summons  was  personally  served  and  tbe  defend- 
ant doe^  not  appear,  the  justice  cannot  compel  him,  but  is  to 
proceed  and  try  the  cause  without  his  being  either  taken  or 
brought  ii^to  court.  The  joiqt  debtor  act,  accordingly,  gives  a 
power  and  juriadictkm  different  from  and  unjuiotvn  to  the  tea 
pound  act.  So  in  respecf  to  exect^ns  tbe  |o|nt  debtor  act  di- 
rects,  that  the  execution  shall  be  against  all  the  debtors ;  but 
shall  not,  however,  issue  against  the  body  or  sole  property  of  the 
one  not  taken  and  brought  into  court.  Whereas,  by  the  ten 
pound  act,  execution  is  directed  to  go  against  the  entire  goods 
0X1^  chattels  of  the  person  against  whom  it  is  granted,  and  for 
want  of  sufficient  goods  of  such  person,  to  take  his  body.  Here 
are  new  powers  and  new  modes  of  proceeding,  applicable  to  the 
courts  of  common  law,  and  contrary  to  the  express  forms  and  di- 
rections given  to  the  justices'  courts,  and  in  which  no  mention  is 
made  of  them. 

We  are,  therefore,  of  opinion,  th^t,  according  to  the  settled 
rules  of  interpretation,  jusdces  of  the  peace  have  no  jurisdiction 
in  the  case  of  joint  debtors,  unless  both  are  duly  served  with  pro- 
cess, and,  therefore,  that  the  judgment  in  this  case  must  be  re- 
versed. 
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**7iiS"^       ^^  Curiam.    The  court  oug4it  to  be  satisfied 
■  that  the  cause  k  either  intricate  or  impcxtant)*  and 

•  vide   Spen-  * 

car  V.  sam^  tfuit  by  affidavit, 

«ofif  ante^  p. 

N.  B.  The  court  seemed  inclined  against  the 
granting  of  struck  juries,  as  a  matter  of  course,  on  a 
mere  formal  affidavit, 

Sehh  Strong  and  others  v.  Zebulon  Smith. 

THIS  was  an  action  of  trespass  commenced  be- 

fore  a  justice  of  the  peace  in  the  county  of  Suffolk^ 

under  the  "  Act  for  the  more  speedy  recovery  of 

1 1  Mem,        ^*  debts  to  the  value  of  twenty-five  dollars."!    The 

^^'     '    defendant  justified  under  a  plea  of  tide.     Upon  this, 

proceedings  were  stayed  before  the  justice  pursuant 

4  jbid.  494  '^  ^^^  tenth  section  of  the  actj:  and  the  action  prose- 
cuted  before  the  coqrt  of  common  pleas ;  from  thence 
the  defendant  removed  it  by  habeas  corpus  into  this 
courts  where  he  pleaded)  1st.  The  general  issue.  2d. 
That  the  closes  mentioned  in  ^e  declaration,  were 
the  l^ehold  of  the  trustee^  of  the  freeholders  and 
commonalty  of  the  town  of  Huntington^  and  that  by 
their  command  and  direction,  be  entered,  3d.  That 
the  trustees  of  the  freeholders  of  the  town  of  Bunting- 
ton  were  seised  of  the  premises,  and  granted  him  a 
lease  for  a  year,  by  virtue  of  which  he  entered  and 
was  possessed  until  the  plaintiiTs,  by  colour  of  tide, 
turned  him  out,  on  whom  he  again  entered,  and  com* 
mitted  the  trespasses  complained  pf.  A  suggestion  of 
these  circumstances,  according  to  an  intimation  on  a 
f(M*mer  day  given  by  the  court,  having  been  entered 


^ 
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on  the  record,  an  application  was  now  made  to  com-  ^^yj^^*"** 

pel  the  defendant  to  strike  out  his  {dea  of  the  general  ■■■■'    ■'■  ■ 
issue,  and  rely  on  his  tide  only* 


Biggs ^  for  the  plaintiff.    Sanford^  for  the  d 


•  M  1*41  •  Kir 


Per  Curiam.  The  construction  gf  the  act  no 
doubt  b,  that  when  a  defendant,  sued  for  a  tre^ass 
before  a  justice,  relies  on  his  tide,  he  admits  the 
trespass.  But  lest  the  title  should  be  in  a  third  per* 
son,  the  act  gives  him  a  right  to  show  that  also. 
Either  one  or  the  other  acknowledges  the  trespass* 
To  this*  as  the  whole  matter  appears  on  the  records 
it  would  not  be  permitted  the  defendant  on  the  trial 
of  nisi  firius  to  say  the  contrary,  nor  would  the 
plaintiff  be  called  on  to  prove  the  trespass  done; 
The  general  issue,  then,  is  perfectly  nugatory,,  and 
must  be  struck  out,  but  not  with  costs, 

Spencer,  J.  dissentienjt. 

* 

Cornelius  J.  Roosevelt  v.  Daniel  Kemper. 

THE  plaintiff  had  in  this  cause  taken  an  inquest 
at  the  last  circuit,  the  judge  laying  it  down  as  a  gene- 
ral nile>  that  any  party  might  take  an  inquest,  but  at 
his  peril. 

Harison  moved  to  set  aside  the  inquest  on  a  simpli^ 
affidavit  of  merits. 


UA  CASES  OF  PRACTICE 

**?J5?"*'       ^^  Curiam.    Whenever  an  inqae^  is  taken,  it 
--*-*-—*  is  at  thp  risk  of  the  plaintiff;  and  on  such  an  affidavit 
as  the  present)  must  set  aside  with  costs. 

N.  B.  The  court  seemed  to  intifnatet  that  coun- 
ter  depositions  of  a  want  of  merits  could  not  be 
received)  as  it  would  be  tr}ing  a  cause  on  oi^da* 
vits. 


Frederick  Depeyster  v.  fFiUett  fFame. 

HARISON  moved  to  set  aside  the  default^  interlo- 
cutory judgment,  and  all  subsequent  proceedings,  on 
affidavits  of  the  defendant's  attorney  and  his  clerk, 
stating  notice  of  retainer  served  at  the  office  of  the 
opposite  attorney,  whidi  was  acknowledged  to  hate 
beei)  received  by  a  person  then  in  thie  office  of  the 
plaintiff's  attorney,  and  acting  eith^  as  clerki  agent 
or  partner,  and  also  setting  forth  service  of  notice  of 
special  bail  having  been  filedi  an  entry  of  which,  and 
6f  service  of  retainer,  was  made  in  the  register  of  the 
deponent. 

Evertson  ppposed  the  application  on  an  affidavit 
made  by  bimselft  stating  the  debt  to  be  on  a  promis- 
sor}'  Qote,  in  which  there  was  no  defence,  and  that  if 
the  defendant  could  make  any^  he  had  several  times 
offered  to  give  up  the  judgment.  That  the  person 
mentioned  in  the  affidavits  on  behalf  (^  the  d^&iid- 
ant  as  being  a  clerk,  agent,  or  parUier,  was  neither 
the  one  nor  the  other ;  that  neither  the  defendant  nor 
any  of  the  clerks  knew  of  any  person  being  retained 
as  an  attorney  for  the  defendant,  though  in  the  regis^ 
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ttr  of  the  deponent,  was  entered  a  teceipi  of  a  ter*  m«j^  r&mi 

vke  of  ndtice  of  baiil.    That  the  defendant  was  in    **^^^ 

execution,  and  an  insolvent.  From  these  circnin* 
stances,  and  because  the  defendant  had  not  sworn  to 
merits,  it  was  contended  that  the  default  and  proceed- 
ings ought  to  stand. 

Per  Curiam.  There  is  strong  reason  to  believe 
that  notice  of  retainer  was  duly  served,  and  thdu^ 
no  merits  are  sworn  to,  we  cannot  depart  from  our 
rules.  Let  the  default,  judgment,  and  all  subsequent 
prpeeedings  be  set  aside  with  costs ;  but  on  coiAlition 
that  the  defendant  does  not  bring  any  action  for  &kfe 
imprisonmeht. 

ValeMmt  Bdktr  and  Gerard  S.  Shane  v.  JSenry 
SkigAi,  Esq.  Sheriff  of  the  County  of  Ubter^ 

EVERTSON,  on  an  affidavit  not  specifying  tb^ 
ground  of  action,  moved  to  change  the  venue  from 
the  county  of  Dutchess  to  that  of  Ulster. 

• 

Hopkins  opposed  it  on  a  counter  affidavit,  stating  a  ^ 

belief,  that  in  consequence  of  the  influence  the  de- 
fendant possessed  in  Ulster^  from  his  office,  a  fak  and 
impartial  trial  could  not  be  had  there.  He  insisted 
sdso  on  the  defectiveness  of  the  plaintiff's  affidavit,  in 
not  setting  forth  the  ground  of  action,  and  that  it 
fwightj  therefore,  to  be  presumed^  it  was  not  a  transi- 
tory suit. 

Per  Curiam.  The  court  cantiot  intend^  thatiht 
Action  is  not  transitory,  it  ou^t  to  have  been  shown 
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Mty  Tern,  by  the  defendant,  and  the  influence  of  a  sheriff's  of- 

1804. 

^  fice,  never  can  prevent  an  impartial  trial.    Take  youf 

rule. 


Aaron  PeU  v.  George  Hunker. 

tN  this  cause  Howes  moved  to  vacate,  in  part,  a 
commission  sued  out  in  November  last,  so  as  to  go  to 
trial  notwithstanding,  at  the  next  circuit. 

Z).  A.  Ogden  opposed  it  on  the  ground,  that  eight 
months  had  not  elapsed  since  it  was  issued,  and  re- 
lied on  this  as  the  established  practice,  in  cases  of 
commissions  to  Europe. 

Per  Curiam.  Granting  the  motion  will  do  no  in-> 
jury ;  the  time  may  or  may  not  elapse  before  the 
cause  is  brought  on,  and  it  does  not  prevent*  even 
then,  the  showing  of  cause  further  to  postpone  the 
trial. 


Cotes^  Titjbrd  and  Brookes  v.  James  Thompson. 

THE  court  had  the  last  term  denied  a  motion 
for  judgment,  as  in  case  of  nonsuit  for  not  proceed- 
ing to  triaU  on  the  plaintiff's  stipulating  to  try  at  the 
last  sittings  for  the  city  and  county  of  JVew-York, 
nine  months  having  elapsed  since  issuing  the  com- 
mission in  the  cause.  The  plaintifis  not  having  pro- 
ceeded agreeably  to  that  stipulation, 

Ba^  moved  again  for  judgment  as  in  case  of  non-^ 
suit.  .  ^ 


^ 


mtm 
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Munroy  contra,  read  an  affidavit,  stating  the  com-  May  Ten^^ 
mission  to  have  been  mislaid  by  the  defendant's  com-  -^ 
missioner ;  it  is  now  found,  and  is  shortly  expected 
to  be  retmned* 

Per  Curiam.    The  motion  must  be  refused ;  but 
the  plaintiff  must  pay  costs  and  stipulate  anew. 


Anonymous. 

THE  court  intimated  that  when  a  stipulation  Is  of* 
jfered,  before  notice  of  motion,  then  costs  will  be  al- 
lowed up  to  the  time  of  offer.  When  after  notice^ 
and  before  actual  application!  up  to  that  time.  But 
when  not  till  the  court  is  applied  to,  then  all  costs  must 
be  paid 

Anonymous. 

IT  was  ruled  by  the  court,  that  to  take  the  eflfect 
of  a  motion  for  judgment,  when  a  frivolous  demur* 
rer  b  put  in,  notice  of  bring^g  on  the  argument  must 
be  given. 

The  President  and  Directors  of  the  Manhattan  Com^^ 

pany  v.  Stephen  Miller. 

THIS  was  an  action  on  a  promissory  note  in  which 
the  plaintiff  had  duly  appeared  by  attorney,  and  the 
defendant  pleaded  a  judgment  recovered.  To  thia 
the  plaintiffs  replied ;  but  in  their  replication  began, 
"**  And  the  said  President  and  Directors  of  the  Man- 
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Hqr  Ten»»  «<  hattM  Company  say/*  &c.  without  incntiomEl^  by 


*  attorney,  and  so  vretit  on  negatiTH^  the  whole  ptea, 
Irithout  having  their  replication  signed  by  counseU 
^  See  Staid-  concluding  to  the  country,*  and  adding  the  mnilkef 

ford  V.    Bo' 

gerg,  2  wiU.  on  which  they  went  to  trial  and  took  an  inquest. 

113.  2  Tidd^t  "^  ^ 

Prac.  673. 

pTn  V.  5nJ'      fFQi>d$i  im  ad  ibiiklatii  stating  tht^  fatti,  moted  td 

*  ^'      '  set  the  inquest  aside,  for  irregularity. 

Bogerty  contra.  The  replication  is  in  the  usual 
kftm.  tt  is  a  mere  negjitioti  of  the  p(^«  without  al- 
\tpng  Mf  ntw  fact,  and  therefore  not  a  special  pleads 
ifig.  Besidef,  thif  name  of  fl  oooAsel  is  Morded  4NI 
the  back. 


Per  Curiam.  There  was  no  occasion  for  1  coim« 
sel's  hand ;  unquestionably  the  plea  is  not  special.  If 
it  was,  there  is  the  name  of  counsel  indorsed.  Be- 
sides, had  it  been  so,  it  ought  not  have  been  retained, 
tiet  fht  deftndatit  tak6  hothii^  by  hk  tnoti6ii>  And 
^y  tiM  cmti  of  resis^g  the  a})fiiieatldft. 

Simondsv,  Catlin. 

THIS  was  an  ejectment  for  ^nds  in  the  county  of 
Onondaga. 

\yp6n  th(e  tf  Ul  the  plaimiif  produced  the  ei^teMpfi. 
fieatioti  of  zjudgmmt  of  this  court,  in  tl^  dsuse  of 
XAfni  Barker  1  against  the  defendant  for  debt^  dnd  eil^ 
tered  of  the  term  of  July,  I8OO4  in  which  canse  the 
veAue  was  laid  ki  Athany.  He  further  prodbded  the 
exemplification  of  a  Ji.  fom  directed  to  the  sheriff  of 


^■ 


IttM. 
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Onondogay  and  tested  the  9th  daty  of  Aagusi,  IflOO,  i 
^eommandbg  him  to  levy  the  debc  and  cost^  of  the  < 
above  judgment,  and  which  execatioti  contained  an 
iodoraemait  of  being  received  by  the  sheriff  on  the 
4pth  of  Oetob^y  1800.     It  also  contained  a  return  an* 
fie^ed,  in  the  words  follo^ving,  via^ 

**  h  Lem  Sh^rman^  under  sheriff  to  Ebtathak 
^*  Bmch,  Esq.  late  sheriff,  deceased,  do,  in  pursuance 
^  of  the  kWf  and  in  consequence  of  the  death  of  the 
'*  sheriff,  return,  that  the  said  sheriff  sold  at  vendue, 
^^  aU  that  fium  or  tract  of  land  in  the  town  of  Pompeyy 
^  in  the  said  eounty^  in  the  occupancy  of  the  defends 
^  ant)  some  time  in  January^  1801,  and  befiore  the 
*^  15th,  to  one  Ehenezer  Butler%  junicH-,  he  being  th^ 
^  Ughest  bidder,  iior  26  dollars.  That  the  said  BtiU 
'^  ^  did  not  pay  the  nmsney  for  the  same ;  and  by 
^^  i^er  ^  the  said  sheriff,  I  did,  on  the  22d  day  of 
*^  Jtmnanf  aforeswiy  e:(ppse  the  said  land  to  sale 
^'  again,  and  that  Joseph  Simond$  purchased  the  same 
^'  for  50  dollars,  he  being  the  highest  bidden  That 
^^  tf^  «aid  shi^riff  died  on  tbe  ev^nii^  ^tet  the  ven* 
«<  d^e  la9t  afores^d)  and  before  the  $iu4  wrH  wa$  re* 
^'  tiirned*  And  If  the  said  under  sheriff,  do  m^ke 
^  this  returUf  this  2Sd  January  ^  1801. 

The  pUintiff  further  proved^  that  the  defenda&t^  at 
the  ^w^  of  the  sale>  and  at  the  commencement  of  thfi 

suit)  was  in  possession  of  the  premises.  The  defend- 
ant then  moved  for  a  nonsuit,  and  was  overruled.  He 
U»^  offered  to  prove  that  the  sale  toi?.  JSufkr^  junior^ 
wa3  nQ%  a  ready^money  sale,  but  at  a  credit,  and  that 
J^utier  had  always  l>een  r^ady  to  pay ?  and  that  the  $9- 
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u$y  Tern,  cond  sale  was  made  at  the  solicitation  of  the  leaaar 

1S04. 

■  ■I  of  the  plaiBtiff,  who  was  the  attorney  in  the  oiiginal 

cause,  without  any  notice  by  adveitisenient,  and  cm 
his  kidemnity  to  the  sheriC  who  was  then  on  his 
death^bedy  and  incompetent  to  attend  to  his  business^ 
and  that  the  lessor  of  the  plaiintiff  knew  of  the  pre- 
vious sale.  The  defendant  further  offered  to  prove^ 
that  the  indorsement  on  the  execution  was  made  in 
iMdy,  180S,  at  the  request  of  the  said  lessor ;  but  the 
testimony  was  overruled.  The  defendant  then  offer* 
ed  in  evidence,  a  deed  from  the  said  Ebutthan  Bmch 
to  the  said  Butler^  for  the  premises,  in  pursuance  of 
the  first  sale,  bearing  date  the  7th  day  of  Atigusf, 
1801,  and  to  which  deed  was  annexed  a  certificate  of 
proof  of  the  same  before  a  master,  by  the  acknow- 
ledgment of  the  said  I^evi  Sherman,  that  he  executed 
the  same,  in  the  name  of  the  said  Beach^  and  as  un- 
der sheriff  to  the  same,  the  said  Elnathan  being  dead> 
which  ctidence  was  likewise  overruled,  and  a  verdict 
taken  for  the  plaintiff. 

Upon  thb  case,  a  motion  was  made  to  set  aside  the 
verdict,  for  these  reasons  :  1.  That  a  Ji.  fo.  issuing 
into  a  different  county  than  that  in  which  the  vmue 
was  laid,  without  a  testatum  is  void.  2.  That  the^. 
fa.  bore  test  out  of  terra.  3.  That  there  is  no  deed 
from  the  sheriff  to  the  plaintiff.  4.  TTxat  the  return 
of  the  sale  contains  evidence  of  a  void  sale.  5.  That 
the  evidence  offered  at  the  trial  ought  to  have  been 
received. 

Per  Curiam^  delivered  by  Kent,  J.  The  two  first 
objections  go  to  the  form  of  the  execution,  and  con- 
Bering  the  circumstances  attending  this  case,  the 


^ 
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phintiflToi^tY  injustice,  to  be  held  strictly  to  a  legal  M17  t 
title.     He  was  the  attorney  who  sued  out  the  execu-  ■ 

tion,  and  the  second  sale  was  made  on  short  notice>,if 
indeed  any  notice  was  given^  and  he  himself  became 
the  purchaser.  The  plaintiff  is»  therefore,  properly 
ehargeable  with  notice  of  every  iiregularity  attend- 
ing the  execution.  Prior  to  this  motion,  a  rule  was 
granted  to  amend  the  fi*fn.  by  making  it  a  testatumy 
but  as  the  rule  was  granted  upon  the  express  condi- 
tion of  being  without  prejudice  to  the  objection  to  be 
nosed  in  this  case^  and  which  was  then  pending  for 
ailment,  the  court  are  justified  in  putting  the 
amendment  out  of  view.  And  there  can  be  no  doubt, 
but  that  the  Ji.  fa.  ought  to  be  set  aside  for  irregu- 
larity, on  the  ground  of  the  first  objection,  as  the 

2>.& 


cases  of  Attm  v.  AUen^  and  Brand  v.  MearSy''^  go  that  •  Black.  Rt 
length  even  after  execution  executed.  ^hA  ^see 


also  Barnu0 
209. 

The  second  objection  to  this  f.  fa.  that  it  bears 
test  out  of  term,  is  equally  well  taken.t  The  process  t  ^  SM.  roo. 
for  that  reason,  is  held  to  be  void,  and  the  party  suing  xa/cA.  11.  r. 
it  out,  cannot  take  advantage  of  it,  although  it  may  f  "^g.  ^\ 
justify  the  sheriff,  and  if  the  case  be  within  the  feadi  ^^ 
of  an  amendment)  yet  as  the  amendment  must  always 
be  a  matter  of  sound  discretion,  I  should  not  be  in- 
clined to  grant  it  in  the  present  case,  for  the  reasons  I 
have  suggested. 

The  next  objection  goes  to  the  merits  of  the  case, 
and  is  founded  on  the  want  of  a  conveyance  from  the 
sheriff.  This  is  a  question  of  importance  and  diffi- 
culty. It  has  been  attended  with  doubt  and  embar- 
rassment in  my  mind,  but  I  have  come  to  the  opi- 
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Mv  T«ni,  nioii,  that  the  estate  of  a  defendant,  cannot  (laas  at  a 
-— --^  eheriff's  sfiEile,  but  by  deec}  or  note  in  writing*  to  be 

ugned  by  the  sheriflf,  as  the  party  or  agent  who  p^aaea 

the  eatate. 


The  act  directing  the  sale  of  real  estates  on  execu* 
tion  is  silent,  as  to  a  conveyance  from  the  sheriff;  a^ 
yet  a  conveyance  upon  such  sales,  is  dietated  by  thf 
same  policy  that  applies  to  all  odser  alienations  of  land. 
Without  a  deed  or  note  in  writing,  there  would  be  no 
written  document  of  the  sale ;  for,  in  the  first  place, 
it  is  not  requisite  to  the  validity  of  the  proceedings  on 
execution,  that  the  w^rit  sliould  ever  be  returned :  nor 
is  it  requisite,  even  if  a  return  be  made,  that  the  she*- 
riff  should  s{)ecify  with  certainty  the  particular  lands 
sold,  Of  the  name  of  the  purchaser.  It  would  be  suf* 
ficient  to  state,  that  of  the  lands  and  tenements  of  the 
defendant,  he  had  caused  to  be  made  the  debt  and  da- 
mages specified  in  the  writ,  as  be  was  thereby  com- 
manded. If,  therefi)re,  the  estate  passes  upon  the 
sale,  without  any  writing  whatever,  the  general  policy 
of  the  law  would*  in  this  instance,  be  contravened^ 
find  would  be  productive  of  xnanifest  public  inconve- 
nienipes.  In  the  couiUy  where  the  lands  in  question  lie, 
every  conveyance,  whereby  any  lands  in  that  county 
may  be  any  way  affected  in  law*  or  .equity^  shull  be 
deemed  void  against  any  subsequent  purchaser  or 
mortgagee  for  valuable  consideration,  unless  record- 
•  ^-*«»-  ed.*  The  present  case  is  not  within  the  act,  because 
here  is  no  subsequent  purchaser  to  contend  with,  but 
cases  of  that  kind  must  often  arise,  and  if  sheriffs* 
sales  be  not  within  the  provisions  of  the  act,  it  would 
work  very  great  imposition  ajid  fraud.  A  purchaser 
would  go  to  the  records,  and  if  he  found  no  convey- 
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anc6  fr6in  the  defcridanWh'e/^ouId  naturany  conclude  M>y  TerM. 
he  might  purchaite  in  safety.    But  if  a  sheriff  *s  ^ale  .— 


i«Ma 


ifi  to  defeat  him,  he  would  in  vain  seek  for  the  evi- 
dence of  it.  The  purchaser  from  the  sheriff,  has 
Aothing  to  show.  There  is  evoi  wanting  the  livery 
of  seisin,  whkh,  in  the  simplicity  of  ancient  times, 
find  before  writing  was  much  \ti  use,  was  held  imfis-^ 
pensable  to  the  transfer  of  an  estate.  He  could  only 
ascertain  the  fact  of  the  sale  by  the  sheriff,  from 
searching  after  and  examining  those  who  may  hap* 
pen  to  have  been  eye-witnesses  of  the  transaction.  I 
canilot  think  that  the  law  intended  to  induce  such  in- 
Gonvenience^  and  uncertainty.  If  we  were  to  judge 
of  the  sense  of  the  legislature  from  the  various  other 
cases  in  which  thelaW  is  explicit,  and  which  arecasei 
ih  pari  materia^  it  would  leave  no  doubt  €»i  this  ques-> 
ti<Jn.  AU  sales  by  the  surveyor-general  at  auction,  i  ite^  Lam, 
by  oi*der  of  the  commissioners  of  the  land-office ;  295.  29B,  9. 
sales  of  land  by  order  of  the  eaurt  of  probates,  for  ^2.^24. 6io, 
payment  of  debts ;  sales  at  auction  by  loan-officers, 
of  lands  mortgaged  to  them,  and  sales  by  sheriffs  for 
quit  rents^  by  virtue  of  process  from  the  e:tchequer, 
(and  this  last  is  k  case  perfectly  analogous  to  the  pre- 
sent) are  requirec}  to  be  completed  by  a  foitnal  con- 
veyance from  the  public  offices.  It  appears  to  me 
that  sheriffs*  sales  must  be  within  the  statute  of 
frandSy  which  declares  that  no  estates  of  freehold,  or 
terms  of  years  shall  be  granted,  but  by  deed  or  note  1  J?e>v.  Xam, 
in  writing)  pr  by  act  and  operation  ofhw.  I  need  not 
undertake  to  shpw  that  a  sheriff's  sale  is  not  an  act 
and  operation  of  knVy  within  the  meaning  of  this  sta- 
tute. These  words  are  strictly  technical,  and  refer 
to  oert2un  definite  estates,  such  as  those  by  the  curte- 
sy and  dower,  or  those  created  by  remittitur.    It  has 
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May  Term,  becn  Said  by  Lord  Hardwicke^*  that  a  judicial  sale  of 

an  estate,  took  it  entirely  out  of  the  statute.     The 

reason  why  it  is  out  of  the  statute,  I  do  not  so  well 
comprehend  ;  it  is  not  because  the  sale  is  at  auction^ 
for  it  is  settled,  that  those  sales,  if  they  relate  to  Umdj 
are  within  the  statute  of  frauds.  Nor  does  a  sheriff's 
sale  appear  to  me  to  be  in  its  tram  nature  free  from  all 
danger  of  introducing  fraud  or  perjury,  and  so,  not 
within  the  mischiefs  intended  to  be  prevented  by  the 
statute. 

1  Bm,  g  PuL  The  case  in  which  Lord  Hardwicke  is  said  to  have 
ioi.iPoweu\  ruled  as  broadly  as  I  have  stated,  is  quite  obscurely 
'  '  reported.  The  agreement  must  have  bem  made  be* 
fore  the  master,  or  acquiesced  in,  in  court ;  and  it 
seems  to  have  been  more  like  a  consent  upon  record, 
than  any  thing  else.  At  any  rate,  I  cannot  consider 
that  observation  in  chancer}*,  as  a  sufficient  authority 
to  set  aside  the  plain  letter  of  the  statute. 

I  apprehend  the  general  practice  has  been  differ- 
ent ;  and,  that  upon  sales,  under  the  direction  of  a 
master  in  chancery,  as  well  as  sales  by  sherifis  at  law, 
the  sale  has  uniformly  been  consummated  by  a  con- 
veyance. 

This  general  usage  ought  to  have  great  weight  in  a 
case  where  a  statute  is  susceptible  of  two  construc- 
tions ;  and  especially,  when  the  literal  interpretation, 
and  perhaps  the  reason  of  the  thing,  are  in  favour  of 
the  construction  adopted  in  practice. 

The  minute  provisions  in  our  statute  regulating 
sales  on  execution,  and  even  the  facts  in  the  very  case 
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before  us,  are  sufficient  to  show,  that  these  kinds  <^  May  Term, 

,  1804. 

sales,  are  equally  within  the  danger  of  the  mischiefs  - 

which  the  acts  ought  to  ju-event*     The  court  of 
chancery  itself  has  latterly  admitted,*  that  it  had  *  3  r^r.  n2- 
gone  rather  too  far  in  permittn^g  part  perfmuance  and 
other  cur  umistanoes,  to  take  cases  out  of  the  stipule  of 
frauds.    I  am  of  opblon,  therefc^e*  that  a  sheriff  ^s ' 
sale  is  within  the  statute  of  frauds. 

■  ■ 

There  was  an  ancient  principle  of  the  common 
law  that  would>  if  it  applied,  have  superseded  the 
necessity  of  a  deed.  It  was  a  rule,  that  where  a 
thiog.  took  e&ct  out  of  a  naked  power  or  authority^ 
it  was  good  without  deed ;  but  where  a  thing  took 
efiect  put  of  an  interest,  there  it  must  be  by  deed>^  if 
incorporeal ;  and  by  livery,  if  corporeaL  In  pur- 
suance of  this  rule,  it  hath  been  held*  that  if  e^eoi- 
.tors  be  ordered  in  a  devise  to  sell  land,  they  may  do 
it  by  deed,  or  by  psurol,  because  the  vendee  takes  un- 
der the  devise,  and  not  under  the  conveyance  of  the 
executors ;  according  to  the  principle!  that  whoever  , 
claims  under  the  execution  of  a  power,  must  make 
title  under  the  power  itself.  Whether  this  principle 
would,  or  would  not  have  applied  to  the  present 
case,  I  need  not  now  examine,  for  admitting  that  it 
did>  I  am  satisfied  that  the  statute  of  frauds  has 
done  it  away.  The  only  remaining  inquiry  upon 
this  head  is,  whether  the  return  of  the  under 
sheriff  was  not  a  sufficient  deed  or  note  in  vnitinf 
within  the  act  ?  But  there  are  several  objections  to 
this  return.  In  the  first  place,  it  is  not*  in  pursuance 
of  the  statute,  a  return  in  the  name  of  the  sheriff.  It 
is  expressly  a  return  in  his  own  name.    When  a 
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,  MftrT^mi  inati  ^cts  in  cx>ntein]datiDn  of  law,  by  the  authcditf 
^  ■  ':  and  in  the  name  of  another^  if  ht  does  an  act  in  his 
amn  name,  although  alkged  to  be  done  by  Mm  as  at- 
torfaey,  it  is  void.  In  the  case  bf  Fnmtin  v.  StnaU^ 
the  attorney  exeeuteil  a  lease  in  her  own  name,  al* 
thoQgh  stated  to  be  made  for,  alid  in  the  name  of  the 
principal,  and  the  lease  was  held  to  be  void,  because 
made  in  her  own  name.  This  case  was  recognized 
as  good  law,  so  late  as  the  case  of  WiUcB  v.  Back. 
This  return  is  not,  therefore,  an  act  of  the  sheriff, 
of  which  we  can  take  notice.  But  admitting  it  to 
have  been  made  in  the  name  of  the  sheriff,  it 
could  not  be  a  suiScient  deed,  or  note  in  writing 
of  the  sale,  because  it  has  not  the  requisite  certain* 
ty.  It  does  not  appear  what  estate  was  sold,  whether 
^  an  estate  for  years,  for  life,  or  in  fee,  nor  is  there 
a^y  certainty  as  to  the  thing  sold.  It  is  stated  to  be 
aU  that  farm^  or  tract  of  hnd  in  Pompey^  in  the  tenure 
and  occupation  of  the  defendant.  But  there  is  no  kind 
of  estimation  of  the  quantity  of  land  sold,  nor  in  what 
part  of  the  town  it  lays,  or  how  marked  and  bound- 
ed. I  do  not  mean  to  be  understood  to  say  that  a 
i^ote  in  writing  of  a  sheriff's  sale  must  be  precise  as 
to  the  quantity  of  acres,  and  as  to  the  metes  and 
bounds,  but  the  thing  sold,  must  in  all  cases  be  spe- 
cified with  so  much  precision  as  from  the  description 
it  can  be  reduced  to  certainty,  and  especially  in  the 
case  of  -sheriffs'  s^les ;  for  it  was  decided,  Jackson, 
•  Oct  term,  ^^  ^^'  Jones^  V.  Striker^*  that  at  such  sales,  no  pro- 
perty could  pass  but  what  was,  at  the  time,  ascer- 
tained»  and  declared.  This  appears  to  me  to  be  an 
excellent  rule  to  prevent  fraud  and  ^speculation  at 
Islich  sales,  and  I  should  be  sorry  to  see  it  impaired. 


1799. 
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A  gttiqral  saleby  the  sheriff^of  all  that  tract  of  itHd  May  Tens, 
in  the  town  of  P4mpey<^  in  the  tenure  and  occupation  ■  — 

of  the  defendant,  does  not  appear  to  me  to  comport 
with  the  nde.  It  mi^t  aa  well  have  bteo  all  that 
tract  6[  land  in  the  county  in  his  possession.  I  am 
of  ojMnion^  a  more  definite  description  of  the  situation 
and  amount  cf  the  land,  and  of  the  quantity  of  the 
defendant's  interest  therein,  ought  to  have  been  stated, 
and  diat  the  evidence  of  this  sale,  even  admitting  it  to 
have  been  duly  made  by  the  sheriff,  has  not  the  re- 
quisite certainty. 

In  England^  when  the  ^eriff  extends  lands  by  elegit^ 
he  xiBtums  an  inquisition,  specifying  the  farm,  the 
number  of  acres,  the  metes  and  bounds,  the  vqlue^ 
&c.  Yet  the  statute  c£West.  2.  13  £.  I.  c.  18.  v\hich 
gave  the  elegk^  only  required  in  general,  that  the 
sheriff  deliver  one  half  of  the  defendant's  land,  until 
the  debt  be  levied  upon  a  reasonable  price  or  extent. 
If,  however,  all  the  objections  hitherto  raised,  had 
been  surmounted,  I  am  of  opinion  diat  the  evidence 
o&red  on  the  part  of  the  defendant  at  the  trial,  ought 
to  have  been  received,  to  show  the  sale  was  fraudu- 
lent and  void.  The  evidence  went  to  show,  that  the 
first  sale  was  valid  and  binding,  and  had  been  carried 
into  effect  1)y  a  deed  from  the  sheriff.  That  the  se* 
cond  sale  was  made,  at  the  solicitation  of  the  plaintiff, 
without  any  notice  by  advertisement,  and  on  his  in- 
demiuty  to  the  sheriff,  who  was  then  on  his  death 
bed,  and  incompetent  to  do  business.  These  cir- 
cumstances ought  to  have  been  left  to  a  jury,  to  draw 
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H^rTcMi,  audi  infinciice  from  tbem,  as  the  case  re^pufcd^  ^and 

«—*..-*  it  is  not  to  be  diqmted  but  that  the  whole  sale  imqr 

be  reacinded  on  the  ground  of  fraud.    For  these  rea- 

8ims»  I  am  of  o|nnion  the  verdict  oug^t  to  be  set  aside^ 

with  costs  to  abide  the  event. 


AUGUST  TERM,  1804- 


Cyrus  Jackson  v.  Hodolpkus  Mann. 

ilENRY  moved  for  judgment,  as  in  case  of  non^ 
Suity  for  not  proceeding  to  trial,  and  also  for  costs  of 
the  last  circuit,  and  those  formerly  ordered,  on  an  af- 
fidavit, stating  a  similar  motion  in  a  former  term,  in 
which  the  expense  of  witnesses  only,  was  allowed,  as 
the  cause  had  been  countermanded  by  consent ;  that 
these  costs  had  been  demanded  and  not  paid,  after 
which  the  cause  was  again  noticed,  but  neither  the 
plaintiff  nor  his  witnesses  attending  at  the  circuit,  the 
defendant  requested  that  he  and  his  witnesses  might 
be  discharged,  which,  however,  the  plaintiff's  attor- 
ney absolutely  refused. 

Van  Yeifereny  contra,  read  an  affidavit,  setting 
forth  that  the  plaintiff  had  duly  subpoenaed  one  Oba- 
(fiah  Phelps^  his  principal  witness,  but  that  he  did  not 
attend,  and  was,  as  the  deponent  verily  believed,  kept 
away  by  the  contrivances  of  the  defendant.     He  ki- 
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aiifeed  rito,  diat  ^as  itolice  of  trial  for  the  l»t  drcuk  Avvr-Tem, 
vms  accepted^  the  defendant  had  waived  his  right  to  -.«i— -ii..* 
the  former  costs.    If  the  court  should  be  against  him 
on  these  points  he  hoped  th^y  would  grant  an  attach* 
ment  against  Phelps^  whose  contempt  in  disobeying 
the  subpjBna,  was  the  cause  of  not  proceeding  to  triaL 

Per  Curiam.  The  absence  of  the  plaintiff's  wit- 
ness is  sufficient  to  induce  us  to  refuse  the  supplication 
for  a  nonsuit)  and  even  to  excuse  him  from  stipulat- 
ing ;  but  as  he  is  in  contempt  for  not  paying  the 
costs  formerly  ordered^  let  him  pay  those  of  the  last 
circuit  within  twenty  days  after  due  demand ;  in  de- 
fault thereof,  the  defendant  to  be  at  liber^  to  enter 
up  judgment  as  in  case  of  nonsuit.  As  to  those  costs, 
which  on  the  former  occasion  were  allowed,  we  do 
not  take  them  into  consideration,  the  defendant  hav^* 
ing  it  in  his  power  to  enforce  them  by  attachment ; 
and  with  respect  to  the  attachment  prayed  for  by  the 
plaintiff,  it  is  not  usual  to  grant  one  in  the  first  in- 
stance, unless  some  wilful  disobedience  to  the  autho- 
rity of  the  court  is  made  to  appear;  the  plaintiff, 
therefore,  can  have  only  a  rule  to  show  cause. 

James  Jackson^  on  the  demise  of  David  Van  Bergen 
and  others^  v.  Samuel  Haight. 

SCOTT,  on  an  affidavit  stating  that  this  cause  had 
been  duly  noticed  for  the  three  last  circuits,  and  that 
younger  issues  had  been  tried,  moved  for  judgment 
as  in  case  of  nonsuit,'for  not  proceeding  to  trial  at  the 
last  circuit  in  Greeny  pursuant  to  notice. 
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aqiT'  TiM,  ChampUn  resisted  the  applicatioii»  on  a  dif>«itioii 
•  ■■  ■  ■  setting  forth  that  the  papers  neoessaiy  for  the  defiMce 
had  been  left  with  him  for  eight  months  previous  to 
the  circuit,  to  use  at  the  trial ;  but  that  thej  had 
been,  two  weeks  before  it  was  to  have  been  held, 
taken  from  him  by  the  person  from  whom  he  had  re* 
ceived  them,  under  a  promise  to  return  them  before 
the  time  die  cause  would  come  on.  That  the  title 
depended  on  the  CatskiU  patent;  from  the  great 
length  of  the  documents,  and  exemplifications  in 
which,  the  expense  of  copies  was  so  great,  as  to  ren* 
der  the  saving  it  an  object  of  importance.  That  in 
all  other  respects  the  defendant  was  ready  for  trial, 
and  now  relied  on  these  circumstances  being  receiv- 
ed as  a  sufficient  excuse. 

Scotty  in  reply,  urged  that  the  benefit  of  the  papers 
might  have  been  had  by  a  subpoena  duces  tecum. 

Per  Curiam.  We  think  the  excuse  sufficient  to 
prevent  a  nonsuit,  but  not  to  relieve  from  costs ;  let> 
therefore,  the  defendant  take  nothing  by  his  motion, 
on  the  plaintiflPs  paying  costs,  for  not  bringing  the 
cause  to  trial  at  the  last  circuit. 

Solomon  Chandler  and  wife  v.  JFiOiam  W.  Trayard. 

SCOTT  endeavoured  to  bring  on,  as  a  non-enu- 
merated motion,  an  application  for  a  new  trial  in  this 
cause,  on  an  affidavit  of  newly  discovered  evidence. 
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Pet  Curiam.    It  is  clearly  an  enumerated  motion,   ^^*  Tj»"» 


and  cannot  be  heard  this  day. 

Jackson^  ex.  dem.  John  L.  Nbrton  and  others^  v. 

George  Gardner. 

VAN  VECHTEN  moved  on  the  common  affida- 
vit for  judgment,  as  in  case  of  nonsuit,  for  not  pro- 
ceeding  to  trial,  but  the  affidavit  of  service  stated  on- 
ly, that  it  was  made  by  leaving  copies  on  the  table  of 
the  attorney's  office,  about  one  o'clock  in  the  after- 
noon. 

Per  Curiam.  The  affidavit  is  defective  ;  it  does 
not  set  forth  that  there  was  no  one  in  the  office.  The 
nodce  might  have  been  slipped  down  without  any  in- 
timation, and  have  remained  there  unobserved.  To 
make  such  a  service  good,  it  ought  to  have  been  sta- 
ted there  was  not  any  one  in  the  office.  The  defend- 
ant can  take  nothing  by  his  motion. 


wmm 


Casparus  Bain  v.  David  Thomas  and  James 

Green. 

RUSSEL  moved  for  judgment  as  in  case  of  non- 
suit. 

Bbmchard  resisted  the  application  on  an  affidavit 
stating  a  conversation,  which  he  considered  as  an 
agreement  to  waive  the  irregularity. 

Russel  wished  not  to  rely  on  die  rule  respecting 
written  agreements,  could  the  conversation  be  sub« 
stantiated. 
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Aoe.  Term,      Per  Curiam.    The  court  cannot  take  notice  of 

1804. 

•  ■    ■■   ^  ■   agreements   between   attomies,  unless  reduced  to 


writing.     If  it  is  intended  to  waive  the  rule  on 
subject,  the  motion  must  be  withdrawn ; 
judgment  of  nonsuit  must  be  entered,  unless  the  plain- 
tiff stipulate  and  pay  costs. 

Beriah  P aimer ^  P tulip  H.  Schuyler  and  Joshua  kel- 
son V.  Amos  Mulligan^  Herman  Moody ^  Noadiali 
Moody  and  fFilliam  Gates. 

VAN  ANTWlilRP,  on  the  common  affidavit, 
moved  for  judgment  as  in  case  of  nonsuit,  for  not 
proceeding  to  trial, 

JFoodworth^  contra,  stated  that  this  was  one  of  two 
causes  depending  on  the  same  point.  That  in  the 
other,  a  verdict  had  been  given  against  the  plaintiffs, 
contrary  to  the  opinion  and  charge  of  the  judge  be- 
fore  whom  the  cause  had  been  tried,  for  which  reason 
the  present  suit  had  not  been  brought  on,  and  a  case 
was  made  in  that  which  had  been  heard,  and  was 
now  before  the  court. 

Fan  Antwerp,  in  reply.  A  case  ought  to  have 
been  made  in  the  other  cause.  As  it  has  not  been 
done,  it  b  a  waiver  of  intention  to  rest  on  the  point  ia 
the  otho* :  the  plaintiffs  niust,  therefore^  pay  costs 
and  stipulate,  or  w;e  must  have  have  our  judgment. 

.  Per  Curiam.  You  are  entided  to  costs,  but  as 
there  is  a  sufficient  reason  for  not  proceeding  to  trial, 
we  shall  not  oblige  the  plaintiff  to  stipulate. 
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Spevcer,  J.     I  think  they  ought  to  stipulate.  Au^.  TenD;» 
l%ere  is  a  verdict  in  favour  of  the  defendants  which, 
tin  the  contrary  b  showo,  we  ought  to  think  correct.^ 
lygivcn. 


JVichotas  Bradt  y.  Bethuel  ffky  and  Hannah  /lis 

m/e. 

VAN  ANTWERP  moved  for  judgment  as  in 
case  of  nonsuitf  for  not  proceeding  to  trial  according 
to  notice. 

Van  Yeveren  read  an  af&davit  stating^  that  pre- 
vious to  the  circuity  arbitration  bonds  had  been  en- 
tered into  by  the  parties  ii>  the  si|it,  and  an  award 
made. 

'■  Per  Curiam.  Let  the  defendant  take  nothing  by 
his  modon>  and  pay  the  costs  of  resisting  this  appli- 
cation. 

» 

A".  B.  It  sKems  thai  wherever  the  affidavits  cimtra^ 
disclosed  circumstances  that  clearly  show  the  apphca* 
Hon  noticed  will  be  ineffectual^  costs  for  resisting  will 
Jbllaw  the  denial. 

Jared  Stocking  v.  Elliot  Driggs. 

.  ERROR  on  a  eertiarari  upon  a  judgment  in  a  jus» 
tice's  court. 

From  the  retunii  it  appeared  that  the  action  be- 
low was  brought  against  the  now  plaintiff,  as  the 

3  A 
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Aog.  Ten»«  maker  of  a  promissory  note  for  20  dollars ;  that  aifter 
.  'i .  a  plea  of  non-assump«l:»  the  defendant  below  pra^edT 
an  adjournment,  which  being  granted,  the  pkintiiry. 
I^^SS^y  appeared  on  the  day  given.  The  record 
then  went  on  thus :  ^'  And  the  defendant  not  appear- 
*'ing,  although  solemnly  called,  I,  the  said  justice, 
^^  proceeded  on  the  producing  the  scad  note  by  the 
^^  said  plaintiff,  and  gave  judgment  for  the  plaintiff^ 
"  on  the  said  note,  for  the  sum  of,'*  &c. 

JFilliamSy  for  the  plaintiff. 
TF.  Fan  NesSj  contra. 

Per  Curiam.  The  judgment  ought  to  have  beea 
•  1  jpm.  ^^  on  hearing  the  proofs  and  allegations*'^  of  the  par- 
^^^     '    ties.    The  judgment  must,  therefore^  be  reversed, 

for  it  was  error  in  the  justice  to  give  judgment  till  he 

had  proof  of  the  note. 

77ie  People  v.  the  Judges  of  the  Court  of  Common 
Pleas  in  and  for  the  County  ffWashmgton. 

EMOTT  moved  for  an  attachment  against  the  de- 
fendants for  not  obeying  a  peremptory  mandamus^ 
t  See  cmnte  Commanding  them  to  sign  a  bill  of  exceptions,  f   The 
^%\\. '  ^'     affidavit  did  not  state  the  service  to  have  been  when 
tin  coint  was  sictii^,  or  the  persons  on  whom  made. 

ChampUny  for  these  reasons,  objected  to  the  appli- 
Gs^tion. 
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C«  J.  It  ought  to  appear,  that  the  persons  aq^.  Term* 


irho  i09<re  served^  were  those  who  ou^t  to  have 
4»aled  the  bilL  Nothing  can  be  taken  by  the  mo- 
tton. 

The  President  and  Directors  of  the  Cobimkian  Turn- 
pike V.  Jtobert  fToodtvorth* 

THIS  was  an  action  brought  for  the  penalty  un- 
der the  ninth  section  of  the  act  incorporating  the  Co^ 
A$ffMa  Turnpike  Boady  for  simply  riding  tlu^ough  a 
gate  without  paymg  toU^i  without  any  force  or  vio^ 
lence* 

Per  Curiam.  The  act  had  in  contemplation  only 
fcM-cible  and  violent  passings  :  the  plaintiffs  may  sue 
for  their  toll^  but  this  certainly  is  not  a  case  within 
the  penalty  of  the  section  relied  on. 

Henry  Masterton^  gentleman^  one^  &c.  v.  Everard 

Benjamin. 

» 

VAN  WYCK  moved  to  stay  proceedbgs  on  a 
bail  boffxAj  under  the  following  circumstances  i^ 

The  writ  in  the  original  suit  was  sued  out  in  last 
August  vacatidn,  returnable  in  the  November  follow- 
ing. Special  bail  was  filed  on  the  ninth  Of  December 
then  next,  but  notice  of  it  not  given.  On  the  5th  of 
May  J  after  B.ca.  ad  resp.  was  issued  on  the  bail-bond 
returnable  in  the  then  May  term^  on  which  the  bail 
in  (he  jMincipal  suit  were  taken.  On  this,  notice  t£ 
bail  having  been  filed  was  given,  with  an  offer  of  jus- 
tification, which  the  plaintiff,  b<ing  satisfied  of  theit 


fe«h 
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Aug*.  T«m,  competence,  waived.  On  this,  the  defendant  on  the 
■  6th  of  Jurte^  served^  the  plaintiff  with  an  order  from 
the  recorder  ^New-  York^  to  show  cause  before  him, 
why  the  proceedings  on  the  bail-bond  should  not  be 
staid,  and  upon  service,  the  plaintiff,  without  actii^g 
Upon  the  order,  agreed  to  stay  proceedings  till  the 
decision  of  this  court  could  be  had* 

ff^ilUamSf  contra,  insisted  the  application  ought  to 
lave  been  made  the  last  term,  and  not  to  the  recor- 
der. There  was,  therefore,  a  ibcAri^  not  accounted 
for.  , 

Fan  fTyck  in  reply,  cited  Cole.  Ca.  Prac.  57,  8. 
Cramp:  75.  High,  on  Bcaly  54, 5« 

Per  Curiam.  .  The  case  in  Coleman  is  decisive. 
Let  all  proceedings  on  the  bail-bond,  be  staid  on 
payment  of  costs. 

The  People^  on  the  complaini  ofJared  Bennett^  v. 

Amasa  King. 

ON  certiorari  upon  a  conviction  for  a  forcible  en- 
try and  detainer. 

Qaid^  for  the  defendant,  moved  to  quash  the  cob- 
vicdon,  and  that  a  re-restitution  issue,  for  the  fol- 
lowing reasons : ,  1st.  For  want  of  certainty  in  the 
description  of  the  premises,  they  being  described  on- 
ly as  ^*  tenements  and  improvements,''  without  nam  * 
ing  the  coun^.  in  which  situated*  2d.  Twenty-foui 
persons  were  sworn  upon  the  grand  jury,  who  found 
the  bill,  80  that  more  than  twelve  were  necessary  to 


f 
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tkefindii^. '   3d.  Because  a  challenge  to  a  ^noid  ju*   Atigr-  Tem, 

ror  for  having  given  a  bond  of  indemnity.*  to  tht  L.. 

complainant,  was  overruled,     4th.  Because  the  de-  ]^^^  ^' 
fendant  was  not  brought  into  court  before  restitution  J^^'J^Sk^ 
awarded  to  traverse  the  indictment.     5th.  Because,  ^* 
when  the  defendant  voluntarily  appeared  and  ofiered 
to  traverse,  he  was  refused.     6th.  Because,  it  is  ndt 
alleged,  that  the  complainant  was  seised  or  possess- 
cd  of  the  premises. 

Henry y  contra,  opposed  the  issuing  a  writ  of  re- 
restitution,  because  the  term  under  which  the  de- 
fendant  claimed  had  expired. 

Kent,  C.  J.  The  inquisition  and  proceedings 
below  must  be  quashed,  and  re-restitution  be  award- 
ed. The  last  objection  is  fatal,  within  the  decisions 
(rf'this  court,  in  Beebee  ods.  The  People^  in  January 
term,  1802,  and  Shaw  ads.  The  People,  August^ 
1803.t  I  think  the  second  and  fifth,  also,  are  equal-  t  ^  dUnet, 
ly  fatal.  As  to  the  objection  that  the  term  is  expir- 
ed, and  neither  party  have  title,  we  cannot  inquire 
into,  and  decide  by  affidavit  in  this  way  on  the  title 
or  ri^ts  of  the  parties  ;  the  complainant  below,  has 
nothbg  to  de  with  that.  He  must  give  up  the  pos- 
session irregularly  obtained,  put  the  defendant  in 
$iatu  quoj  and  then  proceed  legally  to  the  question  of 
title. 


Asa  Mann  v.  /.  Marsh. 

m 

THE  court  ruled,  that  where  a  person  pays  money 
to  a  creditor,  who  has  demands  against  him  on  two 
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Aiir.T«ni»  accounts,  the  creditor  may  ?^^^  ^  ^o  wliich  bb 
1  I    pleases,  unlessthe  debtor  direct  its  application. 


John  Marscrojl  v.  Caloin  Butler. 

THE  defendant  had  applied  for  his  discharge,  nn- 
der  the  insolvent  act,  on  the  first  Thursday  in  term, 
but  no  measures  had  been  taken  to  bring  him  up  till 
the  last  day.  The  plaintiff  then  moved  for  time  to 
oppose  on  an  affidavit,  stating  that  notice  of  the  ap- 
pUcatioli  had  come  to  him  only  on  the  second  day  of 
the  then  August  term*  That  one  Benjamin  Prescottf 
of  MassachusettSy  was  a  material  witness  to  prove  the 
falsity  of  the  defendant's  inventory,  and  that  he  ex- 
pected to  be  able  to  obtain  his  testimony. 

Per  Curiam.  The  prisoner  must  be  remanded  till 
the  first  day  of  the  next  term.  We  do  thb  with  re- 
gret, but  die  act  is  too  imperative  to  admit  of  discre* 
tion.  As  the  defendant  did  not  apply  to  be  brought 
up  at  an  earlier  day,  it  is  in  some  degree  his  own 
laches.    Let  him  be  brought  up  next  term. 

James  li^Cabey.  John  M^Kay. 

IT  was  ruled  in  this  case,  that  an  application  for 
judgment  on  a  frivolous  demurrer,  is  an  enumerated 
motion,  and  it  was  also  at  another  day,  in  this  same 
suit  determined,  that  if  the  notice  of  motion  specify 
that  it  will  be  pounded  on  the  frivolousness  of  the 
demurrer,  it  will  give  the  applicant  a  priority  before 
other  enumerated  causes,  and  entide  him  to  his  judg- 
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ment  on  reading  the  affidavit  of  service,  and  of  gen-  '^"?*  J?""» 
eral  notice  for  argument,  if  no  exposition  be  made.      -i-._ 


John  Cross,  junior,  v.  George  Hobson. 

THIS  was  an  application  to  be  discharged  out  of 
custodjf  the  defendant  having  been  exonerated  from 
the  demand  under  the  insolvent  law. 

Per  Curiam.  The  defendant  can  take  nothing  by 
his  motion.  In  the  cause  of  Caldwell  v.  Grafiam,  de- 
cided in  January  term,  1803,  we  determined  we 
would  not  help  an  insolvent  who  omitted  to  plead  his 
discharge  as  he  mi^t  have  done. 

JFiUiam  Bodwell  v.  John  WUlcox. 

IN  this  case  an  objection  was  taken  that  the  no- 
tice of  motion  did  not  specify  "  at  the  city  hall  of  the 
"  city  of  Albany, ^^  but  was  only  for  the  first  day  of 
the  term,  without  designating  the  place. 

Per  Curiam.  The  notice  is  sufficient.  Every  one 
knows  where  the  different  terms  are  held,  and  the 
party  himself  evinces  that,  by  coming  here  to  op- 
pose  it. 
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Aue.  Term, 
1804. 


Francis  Cole  v.  John  Grant. 
The  Same  v.  Gideon  King. 

Francis  Cole  et  ux.  v.  John  Grant  and  Gideon 

King. 

Francis  Cole  v.  John  Grant  and  Gideon  King. 

COSTS  had  been  allowed  to  the  defendants  in  the 
three  first  of  these  causes,  to  26  dolkrs  53  cents,  and 
in  the  last  also,  to  Gideon  Kingy  to  14  dollars  84 
cents,  but  in  the  last  cause  damages  had  been  assess* 
ed  against  Grantj  to  20  dollars  besides  costs,  and 
Cole  was  unable  to  pay  the  costs  taxed  gainst  him, 

liussely  on  an  affidavit  disclosing  the  above  facts, 
moved  to  set  off  the  costs  allowed  the  defendants 
against  the  damages  and  costs  recovered  by  the  [dain- 
tiff  in  the  last. 

Per  Curiam.  I^et  the  defendants  have  leave  to  set 
off  their  costs  in  the  three  first  causes  against  20  dol- 
lars damages  recovered  by  the  plaintiff  in  the  last.— 
The  costs  of  the  plaintiff's  attorney  in  the  last  saiU 
not  to  be  included  in  the  setoff,  as  he  has  a  lien  for 


*  spencer  X.     tllCm.* 
WhitCy  Aprils 
1799.    2 
Black,  Rep. 
S17. 869. 871. 

*^-  V.  Aaron  fFatson. 


Jackson^  on  the  demise  of  Jacob  Spilsbttry  and  others. 


THIS  was  an  application  to  be  paid  for  the  value 
of  improvements  pursuant  to  the  provisions  of  the  act 
of  the  5th  of  ^/?ri/,  1803,  entituled,  "An  act  grant* 
"  ing  relief  to  certain  persons  claiming  title  to  lands 
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"  in  the  counties  of  Cayuga  and  Onondaga  ;'*  that  ^^JJf** 
till  the  improvements  were  paid  for,  exepution  on  die  **■••■ 

suit  of  possession  might  be  staid)  and  that  the  judg- 
ment m  the  verdict  obtained,  might  be  entered  with^ 
out  asy  costs  of  increase. 


^«  fFoodSi  in  support  of  the  motion,  read  an  afi- 
davitf  stating,  that  the  patent  for  the  lands,  to  z^e- 
cover  which  the  action  was  brought,  was  in  the  name 
i^  Jacob  SpiUbury^  who  died  previous  to  the  27th  of 
Marchy  1803.  That  the  defendant  in  1797,  setded 
Oil  the  premises,  under  a  bonajide  purchase,  for  the 
consideratton  of  387  dollars  50  cents,  and  was  in 
possession.  That  the  improvements  had  not  beett 
appraiaed,  nor  had  the  value  of  them  been  tendered 
or  paid. 

midrethj  contrai  read  an  affidavit,  mentioning, 
that  previous  to  bringing  the  suit^  an  offer  was  made 
t6  pay  the  value  cf  the  improvements.  He  tirged 
also,  that  notlUDg  was  disclosed  to  the  court  evincing 
adaki)  in  fee,  or  that  tfie  estate  of  the  defendant  was 
8uqh>  as  would,  according  to  the  act,  entitle  him  to 
the  vahie  of  his  improvements.  But,  admitting  it 
Was,  it  ought  to  be  made  appear  in  a  legal  manner. 
This  could  not  be  by  the  mere  affidavit  of  the  party. 
I|  n>uat  be  proved  by  the  same  evidence  as  titles  are^ 
in  other  cases^  substantiated.  That  this  not  being 
done,  the  defendant  had  not  made  out  any  right  to 
what  he  claimed. 

3  B 
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Aug.  Term*      ff.  IVoods  in  reply.     The  act  points  out  no  par- 
^^   ticular  mode,  and  this  has  been  adopted. 


siJi^ 


•1  i?« 


Per  Curiam.  Let  tlie  plaintiff  have  leaveto  per- 
fect his  judgment  with  costs  to  be  taxed^  and  let  all 
other  proceedings  be  staid,  that  the  defendant  may 
have  it  in  his  power  to  apply  to  the  chancellor,  un- 
der the  second  section  of  the  act,  as  he  is  entitled  ta 
the  benefit  of  4ts  provisions*  As,  however,  the 
plaintiff,  previous  to  the  commencement  of  his  ac- 
tion, offered  to  pay  the  value  now  demanded,  we 
think  him  entided  to  his  costs,  and  we  wish  it  to  be 
understood,  that  in  future,  the  claims  of  defendants 
to  the  value  of  their  improvements  under  thb  act, 
will  depend  upcHi  the  iieport  of  the  circuit  Judge. 

Daniel  L.  Fan  Antwerp  v.  R.  and  J.  IngersM. 

.  THIS  was  a  question  of  costs^  by  consent  sub^ 
mitted  to  the  court*  The  facts  were,  that  in  an  ac* 
tion  in  the  common  pleas  on  a  bill  penal  for  60  dol- 
lars, to  secure  two  instalments^  the  defendant  plead- 
€;d  nan  est  factum^  with  notice  of  setting  off  a  receipt, 
which  was  allowed  as  to  (me  instalment,  and  left  d 
balance  under  25  dollars  due  to  the  plaintiff. 

The  point  was,  whether  the  plaintiff  should  pay 
costs  to  the  defendant  ? 

Per  Curiam.     The  plaintiffmust  pay  costs.*  Thb 

^^*    was  a  plea  under  the  act  authorising  set-offs.  1  Rev. 

Laws^  347.     The  statute  is  positive  and  peremptoiy 

thait  judgment  must  be  for  the  balance  only.     Hie 
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fmalty,  therefore,  is  immaterial  on  this  point,  for  Augr.  Term, 
the  judgment  b  the  test  by  which  the  costs  are  to  be   . 
determinedt 


John  Strcwell  v.  John  Fropmam 

IN  this  action,  which  was  still  pending  in  the  com* 
-mon  pleas  for  Saratoga^  a  motion  had  been  made  in 
the  court  below,  in  arrest  of  judgment,  on  which  no 
decbion  had  been  pronounced.  The  counsel,  how* 
ever,  on  both  sides,  agreed  to  make  a  case  of  it,  and 
submit  the  matter  to  the  determination  of  this  cpurt. 

Per  Curiam.  This  practice  is  increasing,  and  be- 
coming grievous.  It  is  time  it  should  be  arrested. 
We  ought  not  to  decide  cases,  unless  there  be  a  4^ 
pendens  here.  We  cannot,  otherwise,  enforce  our 
decision^  and  the  \try  point  may  come  up  again. 
We,  therefore,  must  refuse  taking  up  the  case. 

Schermerham,  Mason  and  Bishop  v.  Gideon 

Trippf  JumpTf 

ERROR  froin  the  common  pleas  in  Rensselaer 
county.  *  The  suit  below  was  trespass  de  bonis  aspof- 
tatis  against  a  justice  of  the  peace,  a  constable,  and 
a  plaintiff,  in  a  suit  before  the  justice  under  the  10/. 
act,  for  taking  the  goods  of  the  defendant,  in  an  exe- 
cution on  a  judgment  rendered  by  the  justice.  The 
defendants  all  joined .  in  a  plea  of  not  guilty .-r* 
The  evidence  adduced  was,  that  the  justice  lived  in 
a  tavern  where  \ie  officiated  as  the  taverpkeeper, 
made  pu(  the  bills,  and  received  paymeqt  for  theip, 
but  that  the  justice  did  his  business  in  a  small  out- 
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Aiv.  Term,  tt>om»  ftod  the  Kceoce  for  the  hbuae  Wia  ttkltti  mtt  in 

1804. 

^r^^r—  the  name  of  the  justice's  son;  This,  however,  it  ap- 
peared from  the  justice's  own  declaration^!  ww  doke 

\  *  '^7a«  to  avoid  the  operation  of  the  20th  section  of  the  act.* 
— On  this,  the  defendant  below  demurred  to  the  evi- 
dence. The  court  having  given  judgment  for  the 
plaintifis, .  the  cause  now  came  up  on  a  writ  of  error, 
in  which  the  general  errors  were  assigned. 

Foote^  for  the  plaintiffs  in  error,  stibmitted  th^  ciise 
on  the  facts  presented  by  the  record. 

f^oo^orthf  contra,  relied  on  the  words  of  the 
act,  and  the  testimony  being  such  as  to  bring  the 
justice  clearly  within  them.  If  so,  as  they  all  joined 
in  the  same  plea,  they  are  all  equally  responsible. 
f'or  where,  in  trespass  against  several,  all  unite  in  a 
plea  of  not  guilty,  the  separate  justification  which 
one  mig^t  have  pleaded,  is  gone.  2  PFits.  384.  2 
Str.  993. 

Si»EKCEft,  ].    The  same  point  has  been  decided 

in  this  court  in  the  case  of  Percwal  v.  Jones ^  which 

t  Under  Uic   was  an  action  brought  by  a  resident  freeholder,t 

iflw,  492!'  against  a  justice  for  apprehending  him  on  a  tvar- 

rant. 

fFoodwarth  was  stopped  by  the  court. 

Fer  Curtain.    From  the  evidence  below,  it  was 

conclusively  shown,  that  the  justice  f  SchermerhdmJ 

was  in  fact,  a  keeper  of  a  tavern,  or  lived  in  one.    If 

t  Sec.  20.      so,  he  had  no  jurisdiction  to  try  the  cause,^  and  as 

502^    ^''  the  constable  (Mason)  joined  with  him  and  th^  plain- 
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til^  in  pteading  the  general  issue^  they  are  all  equal-  Air^.  Tenn^ 
ly  trespassers.   Had  the  constaUe  pleaded  separately ,      < 
he  would  probably  have  been  excused ;  but  he  has 
now  involved  himself  with  the  others,  and  we  canno^ 
separate  their  fates* 


Stephen  Oould  ads.  Ambrose  Spencer. 

The  Same  ads.  Thomas  Tillotson. 
Mathias  IVard  ads,  Ambrose  Spencer. 

The  Same  ads.  Thomas  TiUotson. 

IN  these  actions,  which  were  for  libellous  publi- 
cations on  the  plaintiffs,  in  a  paper  entituled  *^  The 
•*  Corrector y^  judgments  had  been  entered  pn  default, 
and  writs  of  inquiry  executed. 

James  S.  Smith  moved  to  set  aside  the  defaults, 
and  inquisition  of  damages  on  an  affidavit  made  by 
himself,  stating,  that  by  the  writs  sued  out  in  these 
causes,  Woodworth  and  Osborn  appear  to  have  been 
the  attomies  on  record  for  the  plaintiffs,*  but  that  »  a  party 
the  declarations  were  indorsed  with  the  name  of  Os-  K^?i^ 
bom  only.     That  the  rules  also,  which  had  been  en-  ?f  *  A"' , 

^  ^  ,  ^  Per  La.  £/- 

tered  in  these  causes  were  signed  with  the  name  of  in^ough. 
Osborn  only,  and  this  without  any  order  of  court  guj,  4  Jtwr, 
obtained  For  that  purpose  ;  and  that  the  interlocutory  ^^^' 
judgments  had  been  entered  only  four  days  before 
execution  of  the  writs  of  inquir)\ 

fFoodworthj  Atttuney-Genera],  contra. 

Per  Curiam.  If  ibe  fuxxseedhigs  were  not  correct 
by  being  in  tBe  name  of  one  attorney  oidy,  yet  the 


I 


Hi*  nil 
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Aug.  Tenn.  of  recovering.  1st.  It  is  alleged,  that  the  voyKge 
-M  contemplated  while  the  Catharine  was  at  Barcelona^ 
was  different  from  the  one  insured»  and  that,  there* 
fbrey  the  risk  never  commenced.  The  insurance  be- 
ing  at  and  from  Barcelona^  it  may  admit  of  doubt, 
whether,  as  the  loss  happened  there,  the  defendants 
would  not  be  liable,  although  a  voyage  to  the  ffavan- 
mi  were  in  contemplation.  But  on  this  point  of  law, 
we  give  no  opinion,  because  it  is  sufficiently  proved 
that  the  vessel  was  destined  for  Baltimore.  Thus 
have  the  jury  found,  nor  could  their  verdict  have  been 
di&rcnt,  without  disregarding  all  the  testimony  in 
the  cause*  The  defendants  themselves  are  aware 
that  this  finding  comported  with  the  evidence,  and 
have  accordingly  directed  their  principal  attack 
^^inst  the  testimony  itself ;  fear  they  say,  2d.  That 
Mumjbrd  was  the  plaintiff  ^s  witness,  and,  therefore, 
could  not  be  discredited  by  him*  Whether  this  gen* 
tieman  be  regarded  as  the  witness  of  the  one  or  of 
the  other  party,  is  not  very  material  in  deciding  thb 
cause :  he  had  been  examined  out  of  court,  at  the 
instance  of  the  defendants,  and  cross-examined  by 
the  plaintiff,  who  produced  his  deposition  on  the  triaL 
Perbaps'the  best  general  rule  in  such  cases,  would 
be  to  consider  the  witness,  if  his  deposition  be  read, 
as  belonging  to  the  party  on  whose  application  he 
was  examined,  without  any  regard  to  the  person  who 
may  finally  make  use  of  it.  But  without  decidmg 
this  point,  we  think  nothing  was  done  by  the  plain* 
tiff  to  discredit  Mumjbrd^  even  if  he  had  been  hia 
witness.  It  is  not  every  mistake  which  a  witneas 
may  make,  when  speaking  from  memory,  that  will 
discredit  him,  and  it  would  be  4  strange  rule  indeed^ 
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thjit  a  party  producing  a  witness,  should  not  be  pfcr-  ■^<wjf<i'*i> 
mitted,  even  by  the  witness  himself,  to  correct  a  mis-  ■ 
lake  which  he  may  have  committed.  Nothing  more 
was  done  here ;  Mumford  had  sworn,  t^at  from  cer- 
tain papers^  the  destination  of  the  cargo^  accocding  to 
his  recollection,  appeared  to  be  for.  the  Havanna  ; 
after  this,  there  could  be  no  impropriety  in  showing, 
him  the  papers  to  which  he  alluded,  or  any  other  ta 
refresh  his  memory,  and  to  enable  him  to  correct  his 
error,  if  he  had  made  one.  This  was  no  imputatioa 
on  his  character ;  it  neither  rendered  him  infamous 
nor  unworthy  of  credit,  as  to  the  other  point  to  which 
he  had  deposed :  It  discovered  in  the  witne^  a  laud*- 
able  promptitude  to  rectify  a  mistake,  into  which  an 
imperfect  recollection  had  betrayed  him,  and  thus 
^dded  to,  rather  than  detracted  from,  the  weight  of: 
his  testimony.  3d.  The  exhibits  B.  and  C.  being 
only  copies,  should  not,  it  is  said,  have  been  produc- 
cd.  If  no  allusion  had  been  made  to  these  papers^ 
by  Mtanjbrdy  they  could  not  have  been  produced,  ta 
show  the  real  object  of  this  voyage,  but  he  had  ahready 
testified  that  he  bad  made  out  certain  daims  against 
the  SfuiTmh  government,  for  the  Catharine  and  her 
cargo,  which  stated  the  vessel  to  be  bound  directly 
for  the  fftsulndies :  these  papers,  he  added,  were 
lodged  in  the  consulate  oiBce,  at  Barcelona,  Having 
sworn  thus  far  from  memory,  the  plaintifF  had  a  right 
to  refresh  his  recollection,  by  the  showing  him  copies 
of  the  claims  referred  to  :  on  inspection,  he  might 
probably  be  able  to  determine  whether  they  were 
true  copies  or  not,  and  certainly  if  he  believed  them 
true,  tJley  would  furnish  better  evidence  of  what  the 

3  c 
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Aug.  Term,  originals  contained,  than  any  parol  account  of  their 
— — —  contents,  which  was  the  only  way  in  which  the  de- 
fendants had  attempted  to  prove  them.  There  is  no 
reason  to  say,  the  originals  were  in  the  plaintiff's  pos- 
session. They  remained  in  a  public  office  in  Spain  : 
and  thb  kind  of  inferior  proof,  was  rendered  proper 
by  the  defendants'  own  conduct.  They  had  not  only 
examined  the  witness,  as  to  the  contents  of  these  pa- 
pers, but  gave  the  plaintiff  ever}*  reason  to  believe, 
that  nothing  would  be  required  of  him,  but  proof 
that  the  property  was  Atnericatu  4th.  The  abandon* 
ment,  it  is  said,  was  too  late.  The  Catharine  was 
^ized  in  September^  1800,  and  not  abandoned  until 
'  fifteen  months  thereafter.  It  has  alreadv  been  decided 
by  this  court,  in  Earl  w  Shaw^  that  an  abandonment 
may  be  made  at  any  time  after  the  accident,  provid- 
ed, at  the  date  of  the  abandonment,  the  loss  still  con- 
tinues total.  This  being  the  case  here,  the  abandon- 
ment was  in  season.  5th«  It  is  contended  that  Mr. 
Mumjbrdvr^s  mistaken  or  surprised  on  his  cross-ex- 
amination, and  that,  therefore,  a  new  trial  should  be 
had.  For  this  purpose,  his  affidavit  is  produced,  ta- 
ken nine  months  after  the  trial,  in  which  he  states, 
that  the  captions  of  the  exhibits  B.  and  C.  were  not 
shown  to  him,  to  the  best  of  his  knowledge  and  be- 
lief, and  endeavours  to  explain  why  they  were  made 
as  they  appear,  to  wit,  to  prevent  endangering  the  in- 
surance. This  explanation  comes  too  late ;  a  witness 
under  examination  may  explain  and  correct  himself, 
but  it  will  be  dangerous  and  improper  to  receive  any 
elucidation  from  him,  after  the  trial,  and  especially 
after  the  lapse  of  so  many  months ;  besides,  the  de- 
fendants were  apprised  of  his  deposition,  long  before 
th^  trial,  and  are  without  t^zcuse,  for  not  calling  on 
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him  then,  to  make  such  explanations  as  might  be  Avir*  i^-^nn^ 
^deemed  important.  6th.  But  there  has  been  a  dis-  ., 
covcry  of  new  evidence*  and  for  that  reason  there 
should  be  another  trial.  It  is  said,  that  if  a  new  trial 
be  granted^  there  are  two  witnesses  who  were  not 
known  to  the  defendants  at  the  time  of  the  trial ,  who 
can  testify  as  to  the  destination  of  the  Catharine. 
This  was  the  fact  principally  controverted  on  the  for«^ 
mer  trial,  and  we  are  now  applied  to  for  another, 
merely  because  all  the  witnesses  who  knew  some- 
thing of  the  matter,  have  not  been  examined.*  Eve- 
ry one  must  perceive  the  inconvenience  and  delay 
which  will  arise  from  granting  new  trials,  upon  the 
discovery  of  new  testimony,  or  other  witnesses  to 
the  same  fact.  It  often  happens  that  neither  party 
knows  all  the  persons  who  may  be  acquainted  with 
.some  of  the  circumstances  relating  to  the  point  in 
controversy :  if  a  suggestion  then,  of  the  present  kind 
be  listened  t(^  a  second,  if  not  a  third  and  a  fourth 
trial,  may  always  be  had.  There  may  be  many  per- 
sons yet  unkpown  to  the  defendants  who  may  be  ma- 
terial witnesses  in  this  cause,  and  this  may  continue 
to  be  the  case  after  a  dozen  trials ;  cases  may  occur 
in  which,  if  great  doubts  exist,  as  to  the  first  deci- 
sion, it  may  be  proper,  on  the  discovery  of  further 
witnesses,  even  to  the  same  fact,  to  open  the  cause 


*  It  18  no  groand  for  tiie  court  to  grant  a  new  trial,  that  a 

witness  called  to  prove  a  certain  fact,  was  rejected  on  a  supt 

•posed  ground  of  incompetency,  where  another  witness,  who  was 

.  called,  established  the  same  fact,  and  the  defence  proceeded  upon 

.a  collateral  point,  on  which  the  verdict  turned.     Edtoardt  v^ 

Svamy  3  Eaat^  45 1. 
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Amgr.  ivnB,  for  a  second  discussion  :  but  this  is  not  one  of  them  t 

1804. 

,  ■    I        the  principal  fact  here  was  clearly  proved,  and  if 


and  Byrnes  had  both  been  examined,  it  is  very 
uncertain  whether  the  result  would  not  have  be^n  the 
same.  7th.  The  last  reason  assigned  for  a  new  trial 
is,  that  a  juror  was  challenged,  in  the  absence  froiii 
x:ourt,of  the  defendants'  counsel,  and  in  conseqnence 
of  such  challenge  did  not  serve.  It  appears  that  the 
defendants*  counsel  was  in  court,  when  the  trial  of  the 
cause  was  moved  for  and  brought  on :  if  he  after- 
wards left  it,  it  was  his  own  fault.  Ip  contemjilation 
of  law,  he  was  so  far  present,  during  the  whole  trial, 
that  no  motion,  by  the  adverse  counsel,  after  be  had 
once  appeared,  could  be  regarded  as  ex  parte.  He 
had  a  right  to  make  his  challenges  to  the  jurors,  with* 
out  inquiring  whether  the  other  counsel  was  in  court 
or  in  the  hall.  On  the  challenge  itself  it  is  unneces- 
sary to  decide  ;  it  may  well  be  doubted,  however,  if  it 
were  not  a  good  one  to  the  favour :  underwriters  can 
hardly  be  proper  jurors,  in  cases  in  which  persons  pur- 
suing the  same  business  are  patties.  Jurors  should 
be  "  omni  exceptione  major cs^ 

The  judgment  of  the  court  is,  that  the  defendants 
take  nothing  by  their  motion,  and  that  the  rule  to  show 
cause  why  there  should  not  be  a  new  trial,  be  dis- 
charged with  costs. 

N.  B.  In  another  action  on  the  freight  of  the  same 
vessel*  under  the  same  facts,  there  was  a  demurrer  to 
the  evidence,  on  which  the  question  was  raised*  whe- 
ther a  demurrer  to  evidence  confesses  all  the  facte 
which  a  jury  might  infer  ?  But  the  court  avoided  a 
decision  on  this  point,  saying  there  was  enough  to 
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^warrant  (he  vcrdifct  of  the  jury.    Spencer,  J.  how-  ^^^^^ 
cvet*  declared  he  considered  the  demurrer  confessed  ' 

every  thing  a  jury  might  infer.  That  he  foiinded 
Us  opinion  on  the  case  of  Coksedge  and  FtmshmVy 
*in  Douf[.  119.  and  a  similar  decision  in  the  Living- 
ston  causes,  in  our  own  coUrt  <^  errors. 

Joseph  Day  v.  William  WilbeTy  q.  t. 

IN  error  on  a  certiorari  to  a  justice*s  court,  upon  a 
conviction  under  the  10/.  act,  for  selling  spirituous  li- 
quors without  a  license.  The  plaintiif  assigned'twen* 
ty^errors,  but  relied  principally  On  the  following :  lat« 
That  there  was  no  indorsement  on  the  warrant,  either 
of  the  name  of  the  plaintiff  or  the  title  of  the  statute 
on  which  the  process  was  issued.  2d.  That  in  the 
process  or  warrant  issued  on  the  plaint,  there  was  no 
plea  mentioned,  nor  that  the  defendant  owed  the 
plaintiff  and  the  overseers  of  the  poor  any  money  and 
detained  it  from  them.  3d.  That  the  plaintiff  and 
defendant  being  freeholders,  the  process  was  by  war- 
rant, and  hot  by  sumrbons.  4th.  That  the  declam- 
tion  was  in  the  name  of  the  plaintiff  and  the  overseers 
of  the  poor,  when  the  process  was  in  the  nairie  of  the 
plaintiff  only.  5th.  That  the  justice  refused  on  a 
motion  made  to  quash  the  proceedings.  6th«  That 
before  the  jury  process  was  returned,  another  was  is- 
suedw  7th.  That  the  justice  opened  the  court  on  the 
second  day  of  /ime,  and  continued  it  open  till  the 
third  before  he  tried  the  cause.  8th.  That  the  jus- 
tice  swore  the  constable  ^^  to  attend  the  said  jury, 
*^  and  to  the  utmost  of  his  ability  to  keep  that  jury  to- 
•*  gether  until  they  had  Agreed  upon  their  Verdict," 


cc 
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Aoy.  Term,  whereas,  by  the  law.  of  the  land  he  oueht  to  have 

1804.  ° 

—*.-««.  sworn  the  constable  to  keep  them  *^  in  some  private 

and  convenient  place  without  meat  or  drink^  except 
water,  and  not  to  suffer  any  person  to  spfeak  to 
^*  them,  nor  to  speak  to  ihem  himself,  unless  by  order 
"  of  the  justice,  or  to  ask  them  whether  they  have 
"  agreed  on  their  verdict,  until  they  have  agreed  on 
"  their  verdict." 

Kent,  C.J.  I  shall  consider  the  causes  allegin] 
for  error  in  the  order  in  which  they  naturally  arise. 
1st.  It  is  alleged,  that  the  directions  of  the  act,  com- 
monly ealled  the  10/.  act,  have  Bfot  been  observed, 
as  the  first  process  was  by  warrant  and  not  by  sum- 
mons. The  act  directs  that  the  justice,  on  applica- 
tion under  the  act,  shall  issue  a  summons  or  warrant, 
as  the  case  may  require ;  that  the  first  process  against 
freeholders  and  inhabitants  having  families,  shall  be 
by  summons,  unless  the  plaintiff  shall  prove  on  oath 
that  he  is  in  danger  of  losing  his  demand,  or  that  he 
believes  the  defendant  will  depart  the  country,  car  un- 
less  the  plaintiff  be  non-resident,  &c.  The  return 
states,  that  the  plaintiff  below,  prayed  [5rocess  by 
warrant,  and  that  the  justice  thereupon,  and  in  pur- 
suance of  the  acty  issued  his  warrant ;  that  the  de- 
fendant'was  brought  in  on  the  warrant,  and  the  plain- 
tiff declared,  and  the  defendant  joined  issue  thereon^ 
and  prayed  an  adjournment,  which  was  granted;  and 
on  the  day  to  which  adjourned,  the  parties  again  ap- 
peared, and  then  the  defendant  objected  that  the  war- 
rant did  not  issue  in  conformity  to  the  act  regulating- 
informations.  As  the  defendant,  therefore,  Acqui- 
esced in  the  process  and  never  objected  to  it,  bcfi 
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c^use  it  was  a  warrant,  and  it  bding  btattd  to  be  issu-  Aug.  Term, 
ed  in  pursuance  of  the  act,  we  are  to  intend  it  was  >'  * 
duly  issued,  or  if  not  so,  the  irregularity  was  waiv*. 
ed  by  the  defendant.  2d.  It  is  alleged,  that  the  suit 
being  for  a  penalty  given  by  the  16th  section  of  the 
tavern  act,  1  Bev.  Lawsj  490.  ought  to  have  follow- 
ed the  directions  of  the  act,  passed  6th  February^ 
.1788,  to  redress  disorders  by  common  informers^ 
which  requires  the  name  of  the  plaintiff  and  the  title 
of  the  act  to  be  indorsed.  Proceedings  under  the 
10/.  act,  are  to  be  regulated  entirely  by  that  act,  and 
the  act  relative  to  common  informers,  does  not  apply 
to  these  proceedings.  The  terms  of  it  are  altogether 
inapplicable.  It  supposes  process  to  be  issued  by  a 
clerky  and  says  that  the  like  process  shall  be  award- 
ed as  in.  an  action  qf  trespass  at  common  law*  3d.. 
The  warrant  is  alleged  not  to  state  a  plea  or  cause  of 
action  to  which  the  defendant  is  to  answer,  and  that 
it  is  stated,  that  the  defendant  is  to  answer  to  thepeo^ 
pk^  whereas  the  10/.  act  says,  thatjustices  shall  not 
have  cognizance  of  any  cause  wherein  the  people  are 
concerned.  The  defects  in  the  warrant,  whatever 
they  may  be,  are  cured  by  the  general  plea  of  the  de- 
fendant. He  has  waived  all  these  defects  since  ht 
pleaded  the  general  issue,  and  afterwards  madie  no 
other  objection  to  the  warrant,  than  that  it  did  not 
conform  to  the  act  relative  to  common  informers,  and 
which  act,  as  I  have  already  observed,  did  not,  and 
could  not  apply.  We  have  decided  in  the  cases  of 
fFool  and  Btvii^  July  term,  1801,  and  of  Young  and 
Canada^  January  term,  1802,  that  a  defective  venire 
was  cured  if  the  party  made  no  objection  at  the  time, 
but  went  on  to  trial,  and  there  is  equal,  if  not  stronger 
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Aug.  Term,  reason  whj  a  like  conduct  should  cure  a  defective 
■  ^.-    *i  procesis,  the  only  object  of  which  was  to  bring  the 
party  into  court.     But  I  consider  the  process  as 
good.    It  states  the  ground  of  action  specifically  and 
that  the  plaintijBr  was  the  complainant  upon  oath*  and 
that  the  defen<knt  was  to  be  brought  in,  to  answer 
to  the  complaint  of  the  plaintiiB^  and  docs  not  allego 
that  he  was  to  answer  to  the  people.    4th.  Il  is  a}« 
leged  that  the  declaration  varies  in  ^bstance  from 
tiie  process.    The  proper  answer  to  this  is,  that  th& 
defendant  by  not  pleading  that  variance^  but  pleading 
in  phief  has  waived  it,  and  so  this  court  has  frequent* 
ly  decided  in  like  cases.  But  it  is  not  true  in  fact,  that 
tjjikere  is  any  substantial  variance.     The  dedaraticA 
only  unfolds  more  at  lai^  the  same  charge,  which  is 
briefly  stated  in  the  process,  to  wit,  the  retailing  pf 
spirituous  liquors  without  a  permit.     5th.    Another 
objection  is,  that  the  justice  overruled  the  motion  to 
quash  the  proceedings,  or  as  the  record  says,  to  aba^te. 
the  warrant     The  answer  to  this  has  aheady  suffi- 
c^endy  been  j^ven,  since  the  only  reason  assigned 
why  it  should  be  abated,  w^s  that  the  process  did  not 
conform  to  the.  act  for  regulating  inforna^tions.     6th. 
It  is  next  objected,  that  the  venire  is  defective,  but  as 
the  venire  was  issued  at  the  instance,  and  upon  the 
prayer  of  the  defendant,  it  does  not  lie  with  him  to  al- 
lege error  in  it.  This  point  was  decided  by  this  court  in 
the Q^nst of  Caliinany.Jillsont  Octoberttrm,  1801, and 
it  has  frequently  been  so  decided  in  other  cases,  nor  do 
I  conceive  it  to  have  been  illegal  for  the  justice  to  have 
issued  a  fre^  venire  when  the  first  venire  had  not  beeii 
carried  into  effect,  but  had  been  mislaid^  kept^  or  with- 
held by  the  defendant  himself,  to  whom  it  had  beeii 
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deliT^red.    This  aHeg^ion  in  the  reccnrd  we  are  tc^  Aug^.  Tetm, 

take  tor  truih^  and  it  became  indispensable  then,  that  -=» ' 

a  new  venire  should  issue,  or  the  act  of  the  defend^ 
ant  might  have  totally  defeated  the  plaintiff's  action* 
It  would  not  have  been  legal,  I  apprehend,  for  the 
^stice  to  have  proceeded  to  try  the  cause  without  a 
IViry,  after  tiie  prayer  of  the  defendant  for  one>  and 
it  would  be  moal  UDJust  for  him  to  avail  hifiiKlf  oC 
his  own  hchff9t  or  acsl  to  injure  the  actixm  of  the  pbin^ 
liC  I  aai  of  ^p«uon,  therefore,  that  th^  issuing  of 
the  second  venire  was  prop^,  and  that  it  is  to  be  eoi^ 
(idered  as  the  process  of  the  defendant  below,  and 
that  no  objection  to  the  form  of  it  will  now  lie  with 
that  defendant.  7th.  Another  objection  is,  that  the 
court  was  continued  over  from  the  second  of  June^ 
when  the  first  venire  was  returnable,  to  the  third  of 
June,  when  the  cause  was  tried*  If  the  court  was 
opened  on  the  second  of  June,  as  we  must  intend, 
and  the  delay  created  by  the  defendant  in  summoning 
the  jury,  rendered  it  requisite  to  keep  the  court  open 
tin  the  next  day,  there  was  no  errc»-  in  that  proceed- 
ing. It  became  necessarj',  and  the  parties  were 
iouTtd  to  take  notice  of  it  and  attend  accordingly.--* 
There  is  nothing  in  the  law  to  prohibit  a  justice  from 
continuing  his  court  from  one  day  to  the  next,  when 
the  exigencies  of  the  case  require  it.  If  the  defend- 
ant neglected  or  refused  to  attend,  the  justice  was  au- 
thorised to  proceed  in  the  trial  without  him  ;  but  we 
alte  rather  to  intend  that  the  parties  were  present  aH 
the  trial,  for  the  record  states,  that  ihe  jury  did  heaii 
t^  proofs  and  allegations^  then  and  there  made  and 
exhibited.  However,  it  is  immaterial  in  respect  tor 
the  abledtikMi,  whether  the  defendant  waS|  or  was  natf 

3  © 
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Aug.  Tenn,  present.  8th.  The  last  error  alleged^  and  whieh  re^ 
■t-rii..  ,  quires  notice  is,  that  the  constable  was  not  sworn  ac« 
cording  td  law  to  keep  the  juiy.  The  act  gives  a 
precise  form  of  oath  in  this  case«  and  the  return  states 
^t  after  the  jury  had  heard  the  proofs  and  allega- 
tions, the  constable  was  sworn  to  attend  them^  and  t0 
the  utmost  of  his  ability  to  keep  them  together  in  same 
private  and  convenient  place,  until  they  had  agreed  up^ 
on  their  verdict.  The  return  does  not  state  any  fur- 
ther, as  to  the  oath,  nor  are  there  any  negative  words 
excluding  the  inference  that  the  whole  oath  Was  ad^ 
ministered  in  the  form  prescribed.  As  far  as  the 
oath  is  stated  it  is  correct,  and,  in  ttiy  opinioh,  Ive 
must  intend  the  whole  oath  <vas  duly  administered. 
This  intendment  is,  in  many  respects,  reasonable,  for 
in  the  first  place,  there  was  n6  objection  stated  at  the 
time  by  either  party  fo  the  form  of  the  oath,  and  set- 
ting forth  the  words  of  the  Oath  was  an  act  of  supere- 
rogation in  the  justice,  as  it  formed  no  part  of  the  re- 
cord and  process  before  him.  The  form  of  the  os^ 
to  the  witnesses  iis  equally  prescribed  by  the  act,  and 
yet  the  form  is  never  or  rarely  set  forth  in  the  retuiji 
to  a  certiorari^  nor  is  it  ever  required.  The  record 
does  not  set  forth  the  oath  stated  as  given  in  hac  ver- 
ba^ It  does  not  pretend  to  give  die  exact  form  of  the 
one  administered^  If  the  oath,  as  far  as  stated,  had 
varied  from  the  act,  it  might  h^ve  altered  the  case^ 
hut  pursuing  it  as  far  as  stated^  and  not  being  aver- 
red to  have  been  aU  the  oath  that  was  administered, 
we  are  bound  to  conclude  the  constable  was  legally 
sworn.  It  has  been  established  by  several  decbions 
in  this  court,  that  we  would  liberally  intend  in  favour 
of  the  legality  of  justices'  proceedings.     Thus  in  the 
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tax  o{  fFrighiv.\/intho7^^  January  ierm^  1802,  wc  Au^.  Term, 

sttd  we  wduld  intend  an  issue  joined  if  the  parties  -^ ^J.-^ 

went  to  trial  on  the  merits  ;  and  in  the  case  of  Carna 
V.  Penfieldy  at  the  same  term,  the  jury,  it  appeared^ 
had  found  eight  cents  for  the  defendant  on  a  plea  of 
payment,  and  we  intended  a  sei-offy  to  help  it  out. 
These  decisions  are  in  conformity  to  the  intent  and 
spirit  of  the  act  which  declares,  p.  500.  that  we  shall 
give  judgment  according  as  the  very  right  of  the 
case  shall  appear ^  without  regarding  any  imperfection* 
omission  or  defect  in  the  proceedings  in  the  court  be- 
low in  mere  mjatters  of  form.  I  cannot  but  think 
that  reversing  a  justice's  judgment,  because  part  only 
of  the  constable's  oath  is  inserted  in  the  record,  woul^ 
be  a  decision  at  once  new  and  rigorous  ;  especially^ 
wl>en  notjie  of  it  peed  be  inserted ;  when  there  are  n6 
words  negativing  the  idpa  that  the  whole  form  wa^ 
administered,  when  no  objection  was  taken  at  the 
time  by  the  parties*  when  we  are  bound  to  overlook 
all  defect^  of  fonn  and  decide  on  the  very  right  of  the 
case,  and  when  ip  many  otjier  instance/s  we  have  Ht 
berally  intended  in  support  of  their  judgments. 

» 

Thompson,  J.  concurred  in  t^e  abovf  opinipii  in 
all  points. 

Livingston,  SpENCER*andToMPKiN;5,J.  inalj, 
except  as  to  the  constable's  oath ;  on  that  point,  they 
conceived  the  error  fatal,  and  therefore  ordpred  jiidg- 
ment  of  reversal. 

Goldy  the  next  day,  on  an  affidavit,  stating  that  the 
manner  in  which  the  oath  was  set  forth  in  the  record, 
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Anff.  T«m,  arose  from  a  clerical  error  »i  copyings  ipplied  on  tht 

^T      authorities  of  Cawp.  32S.*  Ihwg.  lS4.t  and  1  JK 

•  irareut  and  Block.  2384  to  amend  the  return.    The  Court  ww 

Smith  v.Ra-  .  ,  ,         ,  ^  •     %  •       u 

faei.  pleased  to  order ^  that  the  entiy  (h  judgment  smul^ 

z^%!  be  staid  until  further  Ofder^  and  that  the  justice 

ifC^^Jk     l»v«  1«*^«  ^  *^  *"^*  ^y  ^^  "^*^  ^^"*  ^  amend 
his  return,  so  far  as  relates  to  the  form  of  the  swd 

oath. 

De  Witt  Clittton  v.  Peter  B.  Pmrier. 

IN  debt  on  a  bond,  the  plaintiff  set  out  the  real 
oyer  of  it  The  defendant  then  demanded  oyer, 
which  was  given  to  him  variant  from  that  set  out,  on 
which  the  defendant  pleaded  non  est  factum.  The 
|yiaintiff  then,  without  any  rule  or  notice,  served 
a  fresh  oyer,  setting  out  the  bond  and  condition  truly ; 
twenty  days  having  elapsed,  he  signed  judgment  by 
default. 

jRmottj  on  affidavit  disclosing  the  above  facts,  mov- 
ed to  set  aside  the  default  and  subsequent  proceed- 
ings. 

Fan  Fechteriy  contra,  insisted,  that  the  case  was 
within  the  eighth  rule  of  AprU^  1796,  which  allows 
of  amending  declarations,  &c.  and  that  all  permitted 
by  that  rule,  might  be  done  of  course. 

Ptr  Curiam.  Take  the  effect  of  your  motion,  with 
costs. 
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Jackson^  ex  dem.  Fan  Slyck  and  others^  y.  Thomas 

San. 

IN  ejectment  on  a  molieB  for  a  new  triaL  It  ap- 
peared that  at  nisi  prius  the  plaintiff  claimed  by  de* 
scent  On  the  cross  examination  of  one  of  hb  wit- 
nesses, by  the  defendant,  it  came  out  that  the  ances- 
tor had  made  a  will,  of  which  the  judge,  who  heard 
the  cause,  admitted  parol  testimony,  without  any  no- 
tice to  produce  it  having  been  given.  ^ 

Per  Curiam.  A  new  trial  must  be  awarded  with 
costs  to  abide  the  event.  When  the  defendant  cross- 
examined,  he  made  the  witness  as  much  his  own,  as 
if  he  had  himself  called  him.  He,  therefore,  could 
not  introduce  through  him  any  proof,  which  would 
not  have  been  legal,  had  the  witness  been  originally 
produced  on  his  behalf.  In  Jackson^  ex  dem.  Van 
Rensselaer^  April  term,  1801,  the  same  point  was  rul- 
ed. The  judge,  therefore,  was  clearly  wrong  in  ad- 
mitting parol  proof  of  a  will,  as  the  party  did  not 
{s(how  any  notice  on  die  opposite  side  to  produce  it. 


w 
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How,    TtTOh 

1804. 


>rOVEMBER  TERM,  1804. 


TVie  People  v.  Samuel  and  Job  bright. 

THE  defendants  were  in  the  custody  of  the  she« 
r^fF,  on  very  h^^^y  civil  process,  and  while  thus  de- 
tained, a  warrant  was  issued  against  them,  by  one  of 
the  special  justices  for  the  city  ofJVew-  York^  ground- 
ed on  an  authenticated  copy  of  an  indictniem  found 
against  them,  in  Massackifsett^^  for  a  fraud  alleged  tQ 
have  bfsen  con^mitted  there. 

^i^4?r,  district  attorney,  on  these  facts  moved  to 
have  them  taken  out  of  the  custody  of  the  sheriff  and 
committed  to  Bridewell. 

Per  Curiam.  We  cannot  do  it.  We  have  no 
jurisdiction  over  offences  co^lmitted  in  other  states. 
The  constitution  points  out  a  mode  by  which  offenr 
ders,  flying  from  one  state  into  another,  may  be 
claimed.  They  must  be  demanded  by  the  executive 
authority  of  the  state  from  which  they  fled.  The  prit 
soners  must  be  remanded. 


Jamas  Van  Home  v.  Joseph  D.  Petrie  and  others. 

IN  this  case  the  jury  found  a  verdict  in  favour  of 
the  plaintiff,  for  fifty  dollars  damages  and  six  cents 
costs.  It  was  submitted  to  the  court,  whether  be 
was  not  entitled  to  his  costs  of  increase. 


\ 
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Fer  Curiam,  delivered  by  Livingston,  J.     We  Nov..  T€to, 

•         '  1804. 

think  he  is  nat.  The  act  declares,  that  if  the  plain-  .. 
tiff  **  shall  not:  recover  o&ao^  the  sum  of  fiftv  dollars 
**  heMes  costs^  he  shall  not  recover  any  costs,  but 
**  shall  pay  costs  to  the  defendant."  The  recoveiy 
here  spoken  of)  means  the  damages  assessed  by  the 
jury  eo  nomine^  exclusive  of  the  costs  which  they 
may  arbitrarily  find*  The  finding  of  a  jury  as  to 
costs,  has  nothing  to  do  with  those  which  are  to  be 
allowed  in  taxation,  otherwise  they  might  entirely 
controul  the  statute  on  this  subject;  for,  in  many 
cases,  where  they  could  not,  in  conscience,  give 
more  than  a  cent  in  damages  to  the  plaintiff,  they 
might  think  it  hard  on  him  not  to  recover  costs  of 
increase,  and,  therefore,  to  entide  him  to  them,  they 
might  find  a  verdict  for  one  cent  damages  and  seventy 
dollars  costs ;  this  would  hardly  be  allowed.  If  the 
verdiqt  were  recorded  in  this  form,  the  court  would 
not  hesitate,,  in  rendering  judgment  on  it,  to  reject 
the  finding  as  to  the  costs,  as  altogether  nugatory^ 
and  not  within  the  province  of  a  jury :  or,  if  they 
gave  judgment  for  the  costs  thus  found,  the  damages 
being  under  fifty  dollars,  they  would  (and  such  is  our 
judgment  here)  order  the  plaintiff  to  pay  costs  to  the 
defendant. 


Caleb  Seaman  v«  Daniel  Bailey. 

'  THIS  case,  which  came  before  the  court  on  a  writ 
of  error  to  the  common  pleas  of  Orange  county, 
was,  like  the  former^  a  question  of  costs.  Theplain- 
tiff,  who  was  the  plaintiff  below,  had  recovered  twen. 
ty-five  ddlars,  in  the  inferior  court,  and  th^  judges 
there  had  ordered  costs  to  the  defendanir* 
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ifcir.  tab^  jP^  Cf/miN,  delivered  by  LzfxNGSTOK,  I.  The 
,1  ■ '  II  plaintiff  below,  who  is  also  pkdnttff  here»  had  his  da- 
mages assessed  by  a  jury  of  ifiquiry,  over  and  above 
bis  costs  and  charges,  to  twenty-five  dottars^  and  for 
i^ose  costs  and  charges  to  six  cents.  On  tins  inqui- 
iition,  the  court  t^  common  pleas  rendered  judgment^ 
that  ^*  the  plaintiff  recover  against  the  defeiidant,  his 
^  damages  aforesaid,  by  the  said  inquisiticMi  above 
•*  found,  being  twenty -five  dollars  and  six  cents;  and 
**  further,  that  the  plaintiff  pay  to  the  defendant  eleven 
^  dollars  and  nine  cents  for  his  costs.'* 

This  judgment  the  plaintiff  insists  on  is  erroneous^ 
inasmuch  as  it  awards  costs  to  the  defendant,  when 
he  ought  to  have  paid  costs  to  the  plaintiff.  For  the 
reasons  assigned  in  the  preceding  case  of  Fan  Home 
V.  Petrie  and  others ^  we  think  the  judgment  below  was 
right.  The  fifth  section  of  "  the  act  to  reduce  certain 
*^laws  concerning  costs  into  one  statute,*'  1  Rev.  Laws^ 
S30.  enacts,  that  if  in  any  action  of  the  nature  of  the 
present,  brought  in  any  court  of  common  pleas  "  the 
**  plaintiff  shall  not  recover  above  the  sum  of  twenty. 
^  five  dollars,  he  shall  not  recover  any  costs,  but  shall 
"  pay  costs  to  the  defendant."  In  our  opinion,  the 
plaintiff  did  not,  within  the  meaning  of  this  section, 
recover  more  than  twenty-five  dollars,  notwithstand- 
ing, the  jury  gave  him  ^i^  cenlfi  costs,  nor  does  the 
manner  of  rendering  judgment,  which  is,  in  fact,  only 
fbr  the  damages  assessed  by  the  jury,  make  any  dif- 
ference, although  the  attorney,  in  making  up  the  re- 
9ord,  has  in  a  parenthesis,  and  in  a  way  not  very 
usual,  stated  these  damages  (very  incorrectly  by  the 
bye)  to  amount  co  twenty-five  xlollars  and  six  cents: 
As«  in  the  case  just  determined,  we  take  no  notice  of 


[ 
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the  costs  found  by  the  jurv,  but  consider  the  sum  as-  Nov.  Term', 

1604. 

sessed  as  damagest  as  the  recovery  intended  by  the  . 

law,  the  judgment  below  must,  therefore,  be  af- 
firmed. 


Daniel  Farrmgton  v.  Samuel  Bermie, 

IN  trespass  de  bonis  asportatis  tte  defendant  plead- 
ed not  guilty,  and  gave  notice  that  the  locus  in  quo 
was  his  freehold.  At  the  trial,  17  dollars  only  were 
recovered.  The  plaintiff,  however,  contended  he 
was  entitled  to  full  costs,  as  it  appeared  from  the 
notice,  that  the  freehold  had  come  in  question. 

P^r  Curiam  J  delivered  by  Livingston,  J.  By 
the  fourth  section  of  the  ^'  act  to  reduce  certain  laws, 
**  concerning  costs,  into  one  statute,"*  it  is  enacted,  •  i  Mn. 
that,  "if  in  any  personal  action  prosecuted  in  this  ^^*^r^^' 
*^  court,  the  plaintiff  shall  not  recover  above  the  sum 
'^  of  fifty  dollars,  besides  costs^  he  shall  not  recover 
'^  any  costs,  but  shall  pay  costs  to  the  defendant  to 
^*  be  taxed."  "  Profvid^d^  horweroer^^  that  nothing 
therein  contabed  ^^  shall  ei^tend  to  any  action  where 
"  the  freehold  or  title  to  land  shall  in  any  wise  come 
^*  in  question."  In  this  case  we  think  it  does  not  ap- 
pear that  it  didt 


Where  Rberum  tenementumis  put  on  the  record  in 
form  of  a  plea,  it  dees  not  necessarily  follow,  that  the 
title  will  come  into  question.  The  plaintiff,  by  his 
replication,  may  admit  that  fact,  and  yet  have  a  rigl\t 
to  recover.     Still  less  inevitable  is  this  conclusion, 
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Nov.  Tftm,  wlieney  subjoined  to  the  plea,  is  a  notice  cf  the  kin^ 
.  givefi,  to  which  a  puty  cannot  reply,  and  the  fnaiMr 
of  which  may  be  altogether  abAnd^ned,  or  not  insist* 
ed  cm  at  the  trial.  Upon  the  whole,  instead  of  look- 
ing at  the  pleadings,  and  relying  on  them  how  costs 
in  these  actions  are  to  be  disposed  of,  we  think  it 
best  in  future,  in  all  cases  of  trial,  to  require  a  cer- 
tificate of  the  judge  who  presided,  "  that  the  freeliold, 
'^  or  ^itle  to  lands  and  tenements,  did  come  in  ques- 
^*  tion,"  as  the  best  and  only  evidence  of  costs  being 
due  under  this  proviso.  Although  the  act  be  silent 
as  to  any  certificate,  we  think  it  a  mode  of  ascertain- 
ing  the  fact,  the  most  free  of  objection,  and  not  so 
liable  to  mistakes,  as  conclusions  drawn  from  a  re- 
ference  to  the  pleadings.  In  this  case  we  are  of  opi- 
niqn  that  the  plaintiff  pay  costs  to  the  defendant. 

Benjamin  Hough  v,  Timothy  Stover. 

IT  was  ruled  in  this  case  at  the  last  term,  that  an 
application  in  arrest  of  judgment,  was  a  non-enume* 
rated  motion,  and  that  the  notice  need  not  specify  the 
reasons ;  because,  as  they  are  on  the  face  of  the  re- 
cord, they  must  necessarily  appear  to  the  adverse 
party.' 

Henry  H  Staley  v.  James  Barhite^  and  Mary 

his  Wife* 

IN  error  on  certiorari^  Ostrander  submitted  that 
the  judgment  obtained  against  the  now  plaintiff,  by 
the  present  defendants,  ought  to  be  reversed.  Ist. 
Because  the  wife  was  joined  in  the  action  below, 
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Wliidv  was.  assumpsit,  wkhoiit  showing  how  sfie  had  ^^^^^^* 
any  interest;    2d  Because  it  appeared  from  the  re- 
cord, that  a  person  not  a  constable  was  sworn  to  at- 
tend the  jury,  and  for  these  reasons  the  judgment  was 
accordingly  reversed. 

David  HaUock  v.  John  Robinson. 

4 

C 

OK  demurrer  in  trespass  quare  thu^m  Jk^t.^-^ 
The  plaintiff  declared  generally,  for  breaking  and 
entering  his  close  in  the  township  of  £rookhaven. 
The  defendant  pleaded  Uberum  tenemenitnn^  specify- 
ing and  setting  it  out  by  metes  and  bounds.  To  this 
the  plaintiff,  without  new  assigning,  replied,  his  own 
freehold,  traversing  the  freehold  of  the  defendant, 
and  concluding  with  an  et  hoc  paratus  praying  his 
damages.  The  defendant  demurred  specially,  and 
showed  for  cause  a  variety  of  reasons,  but  relied 
principally  on  the  want  of  a  new  assignment,  and  the 
not  concluding  to  the  country. 

Sanford^  for  the  demurrant. 

fToods,  contra. 

Kent,  C.  J.  The  replication  is  evidently  no  an- 
swer to  the  plea  of  the  defendant,  setting  forth  by 
specific  metes  and  bounds,  a  particular  close  as  his 
freehold.  The  plaintiff  replies  only,  that  the  close 
in  the  declaration  is  his  close,  but  says  nothing  as  to 
the  specific  close  in  the  plea,  which  is  left  totally  un- 
answered. If  the  plaintiff  had  averred  the  close  in 
the  plea  to  be  his,  he  ought,  perhaps,  to  have  tender- 
ed an  issue.    As,  however^  we  think  the  plaintiff 
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Nov.  Term,  should  have  new  as$i^ed,  it  is  unnecessary  to  decide 
^'^'    ■'      in  what  manner  his  replication  should  have  con- 
cluded ^ 

fFoods  applied  for  leave  to  amend  on  costs. 

Sanford  resisted,  as  there  had  been  one  amend-^ 
ment  without  costs,  and  hoped,  if  it  was  granted,  it 
would  be  on  payment  of  those  formerly  incurred* 

« 

Kekt^  C.  J.  Amend  on  payment  of  the  costs  of 
this  demurrer* 


John  Van  Cott  v.  Nathaniel  Negus* 

TRESPASS  on  the  case,  brought  in  the  common 
pleas,  against  the  defendant,  for  so  negligently  and 
unskilfully  managing  his  vessel,  that  she  ran  foul  of, 
and  injured  the  vessel  of  the  plaintiff,  and  disabled 
some  of  his  sailors.  The  jury  found  a  verdict  for  the 
plaintiff,  with  six  cents  damages,  and  six  cents  costs^ 
It  was  submitted  to  the  court  to  determine,  whether 
the  plaintiff  should  recdVer  his  costs^  or  pay  costs  to 
the  defendant. 

Per  Curiam.  We  think  the  defendant  entitled  to 
receive  costs  from  the  plaintiff,^ 

fFiOiafn  K  Devoe  t.  Jacob  EiSot 


iTHIS  was  an  action  against  the  defendant  to  re- 
cover the  value  of  a  mare^  sold  by  him  to  the  plain- 
tiff* 


In  the  supreme  court.  39r 

iTie  ftcts  wtre,  that  on  the  17th  June,  1800,  a  Nov.  Term, 

1804. 

tnrit  of  fieri  fiicias^  was  delivered  to  the  sheriff  of  '    ■ 

Montgomery^  against  the  goods,  &c.  of  Avery  Her^ 
rick^  returnable  on  the  third  Tuesday  in  July^  then 
next.  On  the  10th  of  November  following,  Herrick 
bought  the  mare  in  question,  and  sold  her  to  the  de- 
fendant^ (tf  whom  she  was  purchased  by  the  plaintiff. 
A  few  days  after  this,  the  sheriff  levied  on  the  mare 
in  the  plaintiff  ^s  hands,  and  sold  her  by  virtue  of  the 
writ,  then  remaining  unsatisfied. 

The  only  question  for  the  court  was,  whether  a 
sheriff  by  virtue  of  ^  fieri  fiiaas^  put  into  his  hands 
before  the  return  day,  can  legally  sell  goods  which 
the  party,  against  whose  property  the  writ  issues^ 
may  acquire,  subsequent  to  the  return  ? 

Cadeyy  for  the  plaintiff* 

midrethy  contra* 

Per  Curiam,  delivered  by  Thompsok,  !•  The 
only  question  arising  in  this  case,  for  the  considera- 
tion  of  the  court  is,  whether  a  sheriff  can,  by  virtue 
of  'd  fieri  facias,  duly  delivered  to  him  before  the  re- 
turn day^  legally  levy  on,  and  sell  goods  and  chattels 
aqquired  by  the  defendant  after  the  returrt  day  in  the 
execution  ?  I  think  he  cannot.  I  take  it  to  be  a 
general  principle,  that  all  process  must  be  served  be- 
fore the  return  day.  The  utmost  length  the  law  al- 
lows for  executing  a  writ  is,  the  day  whereon  it  is 
returnable.  When  a  sheriff  has  levied  an  execution 
in  due  time,  he  may  complete  the  same  by  sale  after 
the  return  day^  but  should  he  omit  levying  until  that 
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Nov.  Term,  day  was  passed,  I  should  deem  the  execu^n  dkad. 

■  If  these  positions  be  correct,  I  cannot  see  how  gooik 

purchased  by  a  defendant,  after  the  return  day  ki  an 
executum  is  passed,  can  be  taken  and  sold  under 
such  process.  The  only  mode,  I  conceive,  of  get- 
ting at  such  property  is,  by  procuiing  a  return  of  the 
execution  and  issuing  an  alias.  A  contrary  practice 
would  be  mischievous  and  a  fraud  upon  otlier  cre- 
ditors. 

The  opinion  of  the  court,  therefore,  is,  that  judg- 
ment of  nonsuit  be  entered  pursuant  to  the  stipulation 
in  the  case. 


De  fFitt  CUnton  v.  Mackay  CrastffeiL 
THIS  was  an  action  for  publishing  a  libeL 

liopkins^  on  the  common  affidavit  moved  to  change 
the  venue  from  the  city  and  county  of  New-  York,  to 
the  county  oi  Greene* 

Jtikeff  contra,  read  an  affidavit  by  the  plaintiflfi 
stating,  that  he  resides  in  JWtc;-  York^  and  that  the 
suit  was  brought  for  the  publication  of  a  libel,  in  a 
newspaper,  published  in  tlie  county  of  Greene^  by 
the  defendant,  and  which  he  saw  exposed  to  the  view 
of  many  persons  in  this  city,  and  that  the  plaintiff 
verily  believed  the  defendant  was  the  editor  or  prin- 
ter of  the  said  paper.  On  these  facts  it  was  insisted, 
that  the  affidavit  of  the  cause  of  action  arising  whQll][^ 
in  the  county  of  Greene ^  was  not  correct,  because^ 
wherever  the  paper  circidated  a  right  of  action  accru^- 
ed«    It  was  contended  to  be  of  more  importance  to 
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lui  individual  to  protect  his  character  against  libels  Not.  Tem» 
disseminated  in  the  place  di  his  residence,  than  in  a       .'     ■ 
remote  part  where  he  might  be  scarcely  known. — 
Therefore,  in  Pinkney  v.  Collins^  ID.^E.  571. 
the  court  refused  to  change  the  venue  from  the  plac^ 
where  the  libel  wa^  circulated,  to  that  where  printed. 

Per  Curiam.  There  is  no  ground  for  the  applica- 
tion. The  defendant  can  take  nothing  by  hb  motion, 
and  must  pay  costs  to  the  plaintiff. 

Candee  v.  Ooodspeed. 

IN  error  on  certiorari  from  a  justice's  court.  The 
pUuntiff  was  a  non-resident,  and  the  suit  commenced 
by  warrant. 

The  defendant,  on  account  of  the  inevitable  absence- 
of  a  material  witness,  and  after  due  diligence  used  to 
procure  him,  requested  an  adjournment  for  more 
than  three  days,  offering  the  same  security  as  is  re- 
quired by  the  8th  section  of  the  ten  pound  act.  The 
plaintiff  refusing  to  consent  to  the  delay,  the  justice, 
of  his  own  authrity,  adjourned  over.  This  was  al- 
leged for  error. 

Per  Curiam.  The  seventh  section  is  too  positive 
and  peremptory  to  be  got  over.  The  justice  had  not 
any  power  to  adjourn  beyond  the  three  days. 

Anonymous. 

IT  wad  ruled,  that  the  causes  in  which  puUie  offi- 
cers, such  as  the  Attorney-General,  district  attorney, 
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Nov.  Term,  aud  tlic  like,  are  concerned,  have  no  preference  at 

1804. 

—  the  sittings  or  circuits  ;  nor  will  such  circumstance 

afford  an  excuse  for  not  going  to  trial  according  to 
notice,  or  a  reason  to  refuse  judgment  of  nonsuit ;  it 
being  the  duty  of  public  officers  to  provide  other 
counsel  when  they  cannot  themselves  attends  and  if 
they  do  not,  it  is  at  their  peril. 


Josiah  fVaddtngton  v.    ChamberUn  and  Clasan, 

LAST  term  the  court  had,  in  this  suit^  granted  a 
rule  to  show  cause  why  an  attachment  should  not  is^ 
sue  against  ji,  B.  but  from  some  accident  in  the 
clerk^s  office,  in  Albany^  the  rule  had  not  been  for- 
warded, so  as  to  admit  of  serving  a  copy  twenty  days 
before  the  term. 

KiggSy  on  these  facts,  moved  to  renew  the  rule  for 
the  attachment,  which  was 

Ordered  accordingly. 

Day  V.  fniber, 

THE  court,  consisting  of  only  Lwingston  and 
Tompkinsy  Justices,  ^id,  very  slight  grounds  would 
be  sufficient  to  induce  them  to  refuse  vacating  a  rule, 
granted  on  argument,  in  full  court. 

Mumford  and  Mumford  v.  the  Columbian  Insurance 

Company. 

IT  was  ruled,  that  judgment,  as  in  case  of  nonsuit 
iqt  not  proceeding  to  trial,  must  be  moved  for  the  n^xt 
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ttrm  after  the  laches^  and  the  practice,  according  to  Kor.  Tem, 
the  case  of  Brandt  v.  Buckhouty  ant€y  p.  186.  was  , 

now  confirmed. 


Codwise  and  Ludhtv  v.  Hacker. 

THE  plaintiff  had  brought  an  action  against*  the 
defendant  for  disobedience  of  orders.  The  declak'a- 
tion  consisted  of  two  special  counts,  and  one  for  mo- 
ney had  and  received.  A  verdict  having  gone  against 
the  defendant,  he,  in  February  last,  applied  to  set 
it  aside,  which  being  ordered,  he  instituted,  for  the 
recovery  of  his  wages,  money  laid  out,  &c.  a  cross 
suit,  in  which  the  general  issue  only  was  pleaded. 
On  this  being  referred,  it  was  agreed  by  a  consent  in- 
dorsed on  the  plea,  that  every  thing  might  be  shown 
in  evidence,  in  the  same  manner  as  if  pleaded.  At 
the  reference  the  plaintiffs  in  this  action,  perceived  a 
report  would  probably  be  given  in  their  favour,  on  the 
mone}"^  counts  in  this  suit,  if  they  could  also  be  re- 
ferred, and,  therefore,  gave  notice  that  they  would 
apply  for  permission  to  refer  the  money  counts,  in  this 
cause,  on  agreeing  to  no  further  prosecute  the  special 
counts  for  disobedience. 

Riker^  district  attorney,  resisted  the  amplication  as 
involving  in  the  discussion  points  of  law,  and  being 
made  with  no  other  intention  than  to  endeavour  to 
get  the  referees  to  apportion  the  balance  they  might 
report  due  between  the  two  suits,  and  thus  give  the 
plainti&  costs  on  both.  The  full  effect  of  this  motion, 
he  contended,  had  already  been  obtained  ;  the  now 
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Hot.  Tern,  plaintifis  having,  in  the  suit  against  them;  set  off  eft- 

<%  17  thing  they  could  against  Haeker^s  demands.     He 

argued  that  it  was  plain  the  motion  was  only  to  avmd 
going  to  trial  on  the  suit  which  they  saw  they  must 
lose,  because  their  demands  on  the  counts  they  now^ 
relied  on,  were  settled  by  the  reference,  and  as  to  the 
special  counts^  the  former  dedsion  of  the  court  had 
determined  those  against  them. 


To  H  p  K I K  s,  J.  Upon  an  affidavit  of  the  plaintiffs, 
tliat  a  suit  of  Hacker  against  them  was  depending  in 
this  court,  which  had  been  referred,  and  that  the  re- 
ferees, it  was  apprehended,  were  inclined  to  report  a 
balance  in  their  favour,  if  the  state  of  the  pleadings 
would  admit  of  it,  I  granted  an  order  in  vacation,  to 
stay  the  filing  of  the  report  of  the  referees,  in  the  suit 
in  which  Hacker  is  plaintiSf,  to  give  the  plaintiffs  in 
this  cause,  an  opportunity  of  n^aking  the  present  ap- 
plication. 

Upon  the  state  of  facts  now  disclosedi  it  appears  to 
me  improper  to  grant  the  plaintiffs'  motion*  By  vir- 
tue  of  the  consent  indorsed  upon  the  general  issue,  in 
the  cause  heretofore  referred,  the  plaintife  have  their 
electicm  to  have  the  balance  which  may  appear  due 
to  them,  reported  in  their  favour  in  that  suit»  or  upon 
the  trial  of  this  cause,  to  recover  such  balance  und^r 
the  general  counts.  The  circumstance  that  the  trial 
of  the  cause  will  require  the  discussion  s^nd  decision 
of  important  principles  of  law,  affords  a  strong  reaso^. 
against  the  reference  prayed  for. 
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Let  the  jdaintiffs  take  nolhing  by  their  motioti  aod  Nor.  Tom* 
|>ay  the  co^ts  of  reaisting,  - 


N.  B.  Only  ThtnpkiM  at)d  LivtigstoHf  justices^ 
were  present  at  the  applicatioih  The  latter  gave  no 
opinioni  having  been  coacerRed4  nor  did  the  other 
jndges,  as  they  had  not  heard  the  motion. 

Daniel  Wilttams  v.  Paschal  N.  Smithy  President  of 
the  Columbian  Insurance  Company. 

THE  plaintiff  in  this  cause,  had  recovered  for  a 
pro  rata  freight.  Thinking  himself  entided  to  a  ver- 
dict for  the  whole,  he,  in  May  term  last,  moved  for 
a  new  trial,  which  the  court  refused,  but  said  nothing 
as  to  the  costs  of  application.  The  questions  now 
were,  whether  the  defendant  should  fa!e  allowed  them ; 
tmd  whether,  in  taxing  the  general  costs,  interest 
should  be  allowed  beyond  the  day  on  which  the  ver'^ 
diet  was  given  ? 

Per  Curiam.  The  costs  of  resisting  the  motion^ 
go  to  the  defendant  of  course.  As  to  the  interest, 
the  plaintiff  has  himself  been  the  means  of  delaying 
payment.  The  calculation^  therefore^  must  be  car- 
ried no  further  down  than  to  the  day  on  which  the 
ierdict  was  rendered* 

N.  B.  In  another  cailse^  betiveen  the  same  par- 
ties, the  court  said,  that  the  granting  new  trials,  was 
always  on  payment  of  costs,  unless  otherwise  ex- 
pressed, or  when  for  the  misdirection  of  a  judge ;  in 
which  latter  case  they  abided  the  event  of  the  suit- 
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Michael  Bergen  and  Elsie  Garritson  v.  Nicholas 

Boerum. 

EVERTSON  m6ved  to  set  aside  the  execution 
issued  in  this  cause,  and  to  have  satisfaction  entered 
<m  the  judgment  upon  an  affidavit  stating  that  the 
amount  of  the  debt  in  the  condition  of  the  bond,  on 
which  the  judgment  had  been  confessed,  had,  toge- 
ther with  interest  and  costs,  been  paid  to  the  sheriff, 
who  nevertheless  threatened  to  go  on  and  sell,  in  pur- 
suance of  the  directions  he  had  received,  as  tYieJi.Ja. 
issued,  was  on  a  judgment  for  the  penalty y  and  the 
writ  indorsed  to  levy  more  than  the  sum  paid. 

He  insisted  that  the  sum  in  the  condition  is  the  ac- 
^txtm.  tual  debt.  By  the  words  of  our  statute*  it  is  made 
Bee.  6^  '  so.  It  allows  the  bringing  into  court  the  principal, 
interest  and  costs,  in  bar  of  the  suit ;  and  though  the 
terms  of  the  law  are,  that  it  be  ^*  pending  the  action," 
which  may  be  now  deemed  to  be  at  an  end,  yet  in 
jRich.  K.  B.  211.  and  1  Sett.  359, 60.  it  wUl  be  seen, 
that  courts  of  common  law  will  extend  the  equity  of 
a  statute  in  cases  like  this,  and  that  by  virtue  of  their 
general  controuling  power  over  their,  own  judg- 
ments. 

£motty  contra,  read  counter-affidavits,  setting  forth 
that  the  bond  and  warrant,  on  which  the  execution 
was  issued,  were  given  to  secure  a  debt,  larger  than 
the  condition,  for  the  surplus  of  which  a  promissory 
note  was  made  by  die  defendant,  payable  at  30  days, 
under  an  agreement  that  if  it  was  not  duly  honoured, 
the  amount  might  be  levied  by  execution,  on  the 
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warrant  of  attorney ;  that  the  plaintiflFs  had  also  oth-  Nov.  Tenn, 

er  demands  against  the  defendant,  for  bonaJideAehts^  !_ 

on  notes  of  hands»  to  the  amount  of  which  the  sheriff 
had  been  directed  to  levy,  but  that  the  whole  did  not 
exceed  the  penalty  of  the  bond,  the  condition  of 
which)  together  with  interest  and  costs,  had  not  been 
fully  satisfied,  as  on  calculation,  two  ddlars  appear  to 
be  still  due. 

Evertson  in  reply  was  stopped  by  the  court* 

Per  Curiam.  We  have  no  doubt  of  our  equitable 
jurisdiction.  It  would  be  attended  with  the  most 
mischievous  consequences,  to  allow  collecting  more 
than  is  due  on  the  condition.  It  would  be  trying  the 
equity  of  the  case  in  this  way.  It  is  against  the  very 
form  of  the*  contract,  and  liable  to  great  abuse.  It 
would  be  a  deception  on  the  world,  for  the  condition 
which  is  to  discharge  the  judgment  is  on  record.  If^ 
therefore,  it  was  to  reach  to  other  demands,  it  would 
be  impossible  to  know  what  would  satisfy  the  debt. 
As  to  the  two  dollars,  de  minimis  non  curat  lex*  Take 
the  effect  of  your  motion,  with  the  costs  of  this  ap- 
plication and  those  of  that  to  the  judge,  for  the  order 
to  stay  proceedings. 

*^*  An  objection  was  taken  to  the  notice  of  mo- 
tion, for  being  simply,  "  Nicholas  Evertson^'*  with- 
out the  addition  of  '*  attorney  for  the  defendant^"  but 
the  court  paid  no  attention  to  it. 

N.  B.  It  was  ruled  in  this  cause,  that  an  affidavit 
eontaining  new  matter,  could  not  be  read  in  support 
of  a  motion,  though  the  facts  ia  it  were  not  known 
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Nor.  T«ni^  tiH  the  day  of  bringing  it  on.   The  par^  shfmldhave 
rr  served co|He8»  and  moved  the  next  day. 


Joseph  Day  v.  WUliam  JFilber. 

THE  plaintiff  had^  in  the  last  term,  obtained  a  re- 
versal of  the  judgment  below,  for  a  defect  in  the  re- 
turn of  the  oath  administered  to  the  constable.  So 
soon  as  the  court  had  delivered  their  opinion,  the 
plaintiff  ^s  counsel  left  town.  The  next  day  QMy  on 
affidavit  that  the  error  arose  from  a  clerical  mistake 
in  copyings  obtained  a  peremptory  order  to  amend. 
After  the  plaintiff  had,  on  the  judgment  pronounced, 
made  up  his  record,  he  was  served  with  a  copy  of  the 
order  to  amend*  The  application  now  was  to  vacate 
that  orden 

• 

SimondSf  for  the  plaintiff4 

ffarisottf  contra. 

Per  Curiam.  We  ought  to  alter  the  order  com- 
))lained  of,  and  give  till  the  first  day  of  next  term,  to 
show  cause  against  the  amendment ;  that  in  the  mean 
time  all  proceedings  stay^  and  that  the  defendant's  at- 
torney serve  a  copy  of  Mr.  GoU^s  affidavit^  on  the 
attorney  of  the  plaintiff* 

Anonymous. 

JONES  moved  for  a  commission,  to  be  directed 
to  New-Orleans^  though  issue  was  not  joined^  nor 
the  writ  returned* 
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Per  Curiam.   There  must  be  peculiar  circumstan-  vvr.  Ttni, 
ces^  to  warrant  the  application.    The  intercourse    ■ 
between  this  and  New-  Orleans  is  constant.    It  is  im-  jtodeiiek*  and 
possible  to  judge  whether  the  testimony  asked  for  c^^^'j^s. 
will  be  material,  before  declaration,  or  knowing  the  ^* 
point  in  contest* 


Jackson  ex  dem.    v. 


THE  notice  of  motion  to  set  aside  a  writ  of  pos- 
session, was  not  for  the  first  day  of  term,  nor  for  a 
non-  enumerated  day. 

« 

Riker^  contra.  It  is  bad*  Though  the  court  al- 
lows notice  of  a  non-enumerated  motion  to  be  for 
another  day  than  the  first,  still  it  ought  to  be  for  a 
non-enumerated  day. 

Per  Curiam.  If  the  excuse  is  sufficient,  the  no«f 
tice  is  goodi  though  for  any  day,  notwithstanding 
the  court  will  hear  it  only  on  a  non-enumerated 
day, 

/.  &  S.  fFatson  y.  John  Delafield. 

ON  amotion  for  a  commission,  Pendleton  ob- 
jected, because  notice  of  the  application  had  not  been 
given. 

Hoffman.  The  decision,  making  it  necessary,  was 
pronounced  only  yesterday,  and  this  is  the  last  day 
of  tenn» 
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Wor.  Tern,     Per  Curiam.     That  would  have  affixtled  a  soS- 

1804. 

,.«..,.._  cient  reason  for  not  giving  ibe  regular  notice,  but  no- 
tice is  requissite  hi  all  cases.  Take  nothing  by  jout 
motion. 


Anonymous. 

THE  application  was  to  add  a  new  count  on  the 
demise  of  a  new  lessor. 

Per  Curiam.  Let  the  plaintiff  have  leave  on  the 
following  terms.  The  defendant  to  have  twenty 
days  after  service  of  the  declaration  thus  amended, 
to  elect  whether  he  will  continue  to  defend  the  suit, 
and  if  he  shall  so  elect,  then  he  is  to  have  the  costs 
usual  in  cases  of  amendment  in  other  suits,  and 
twenty  days  from  the  time  of  making  such  election, 
to  plead  de  novo  or  abide  by  his  former  plea.  If  the* 
defendant  elect  to  proceed  no  further,  then  to  receive 
all  his  costs  up  to  the  day  of  making  such  election. 


Ralph  Pomroy  v.  The  Columbian  Insurance 

Company.  , 

BOGERT  applied,  in  this  case,  for  a  new  trial,  on 
an  affidavit  of  newly  discovered  evidence  from  A.  B. 
a  man  of  good  character  and  reputation. 

Stm'r  offered  affidavits,  to  show  the  person  from 
whom  the  information  was  derived,  was  a  man  not 
worthy  of  belief,  and  in  the  present  instance  actuated 
by  motives  of  revenge. 
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>  JB0g€ri ^dbj^cticd  to  tlietr  being  recdvodt  beotftse  ^^^^'^^ 

k  was  trying  a  man's  cfaaractec,  in  ft  c<^teral  wajr*  . 

bjr  fliurprise^  when  he  could  never  ^^pect  to  be 
called  on  to  support  it,  and  must,  therefore,  be  iilqpRS^^ 
pared. 

Per  Curiam.  This  pChidfl  comes  forward,  in  the 
light  of  a  witness :  every  man  who  does  so,  puts  his 
general  character  in  issue.  You  have  invited  the  in- 
quiry, by  stating  him  to  be  a  m£Bn  of  dblracter  and 
reputation.  Every  witness  at  a  trial  is  equally  unpre- 
pared ;  we  do  not,  therefore,  see  why  we  may  not 
question  his  credibility  as  much  as  if  he  was  bef(»e  a 
jury.    Read  the  affidavits. 

SpEKcsa,  J«  I  Assent  entirely  from  this  deter- 
mination. I  think  it  may  lead  to  very  oppressive  and 
serious  consequences.  A  man's  character  is  to  be 
sifted,  not  from  what  he  appears  and  says  himself, 
but  from  what  others  relate  df  him.  He  may  not 
^en  be  present,  when  the  infcnination  he  gives  is 
made  use  of,  and  must,  therefcHe,  be  surprised  by 
such  an  inquiry.  Idnnot  agree  to  trying  a  man's 
reputation  in  this  manner. 


Anonymous* 

JONES,  on  a  mere  notice  of  motion  and  affidavit 
af  aerviee^  movad  to  add  a  new  count,  in  a  dedjv^- 
tion  in  ejectment,  on  the  demise  of  a  new  lessor.  It 
waa  apposed.    But, 

3g 
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Hflfv.  Tcrm^      Per  Curiam.     Take  your  motion  T)n  the  liSUat 

■  ■  terms.    If  the  opposite  side  abandon  his  defence,  you 

•  s.  p  mm-  V^y  aU  costs  ;^  if  he  vary  it,  the  costs  of  the  former 

OHtef  p*  55. 
eitin{^  yack" 
Mfi  ex  detn- 
3uadkm6o9'r*  _ 
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Samuel  Heruhaw  v.   77i«  Marine  Inmranee 

Company. 

HOFFMAN,  for  the  defendants,  objected  to  the 
dause  being  brought  on,  because  the  points  on 
which  the  plaintiff  meant  to  rely,  were  not  added  to 
the  case  served  upon  him^ 

■ 

Jones^  contra,  then  tendered  to  him  a  statement  of 
the  points,  and  at  the  same  time  served  the  judges 
with  eopiesr  .  This  be  contended  was'  sufficiem. 

Hoffman^  in  reply.  The  rule  ordering  points  to 
be  subjoined  to  the  cases  made,  was  intended  as 
much  for  the  ease  of  the  opposite  counsel,  as  of  the 
court. 

Per  Curiam.  It  is  stifficient  to  serve  ttie  points  on 
the  opposite  party  at  the  time  when  the  case  is  de- 
livered to  the  court,  and  when  the  motion  is  made  M 
bring  on  the  arguments 
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The  People  v.  Pierre  C.  Fan  tTyck. 

ON  a  motion  by  the  Attorney-General  for  an  at- 
tachments 

The  ground  of  application,  and  ofajectioas  to  it^ 
being  contained  in  the  decision,  it  is  unnecessary  to 
relate  the  argument  by  counseL 

• 

Per  Curiam^  delivered  by  Livingston,  }.  In 
November  last,  a  rule  was  obtained  by  the  Attorney-^ 
General,  calling  on  the  defendant  to  show  cause,  on 
the  first  day  of  this  term,  why  an  attachment  should 
not  issue  against  him,  for  not  appearing  as  a  witness 
between  The  Pwple  and  Richard  Riker^  after  being 
regularly  served  with  a  subpoena*  The  defendant 
sliows  for  cause,  and  by  affidavit,  without  personally 
appearing  in  court,  that  '*  a  ticket,  which  is  annexed 
^  to  his  affidavit,  was  ^erved  on  him,  but  that  no 
'*  wbpasna  was  shown  to  him  at  the  time,  and  further^ 
y  that  there  was  an  indictment  pending  in  the  oyer 
and  terminer  against  Biker,  who  was  bound  to  ap^ 
pear  in  that  court,  and  not  at  the  terpL^' 


1805. 
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It  18  insisted  that  0ie  defendant  should  have  shpwi;i 
cnuse  in  person,  and  that  the  facts  disclosed  by  hb 
affidavit,  if  cause  pan  be  shown  in  that  way,  are  not 
sufficient  to  prevent  the  rule  for  an  attachment  being 
made  absolute* 

In  the  case  of  T^e  People  v.  Freer,  ante,  p. 
300.  cause  was  shown,  as  here,  by  affidavit,  ^nd 
^thc*«gh  the  court  say,  that  ^'  on  such  occasions  the 
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Feb.  Tms,  *^  defendant  ou^t  to  appear  in  person  and  answer/' 
■       —  that  point  wm  not  raided,  and  c^  course  paght  not  to 
be  regarded  as  settled. 

Nor  is  it  iioportant  to  ascertain  what  is  the  mode  m 
England.  In  a  point  of  practice,  and  this  b  nothing 
more,  we  certainly  may  adopt  a  rule  for  ourselves, 
and  aker  it  again,  if  it  become  inconvenient.  We 
think  it  would  produce  great  expression,  and  unne- 
cessar}"^  ejcpense,  to  compel  a  party,  who  may^  be 
perfeotly  innocent,  on  a  rule  to  show  cause,  to  ap- 
pear in  person.  Why  bring  a  man  from  Ontarip  to 
JVi^v^-KorA*, 'to  swear  that  he  was  sick,  and,  there- 
fore,  unable  to  attend  on  a  subpxna^  when  that  fact 
can  be  as  easily  communicated  by  his  affidavit,  pro- 
perly taken  ?  An  attachment  might  almost  as  well  go 
in  the  first  instance.  We,  therefore>  think  the  de- 
fendant's personal  attendance  was  unnecessary. 

The  merits  of  his  affidavit  are  next  to  be  examined. 
It  appears  by  the  ticket  left  with  him,  that  the  name 
of  the  city  in  which  the  court  was  to  be  held  is  omit* 
•  ModmtU  ted.^  The  terms  of  this  court,  and  the  places  of  its 
ii^!^.  meeting  being  regulated  by  a  public  act,  we  think 
the  ticket  good,  notwithstanding  this  omission^ 
especially  too,  as  the  defendant  does  not  pretend 
ignorance  on  this  head,  and  is  a  counsellor  of  this 
court.  Neither  is  it  important  tliat  the  indictment, 
on  the  trial  of  which  he  was  to  testify,  was  found, 
and  then  pending  in  the  oyer  and  terminer^  The 
Attorney- General  could  have  brought  it  into  court, 
for  trials  on  the  return-day  of  ih^  subpcena,  ^vhich 
would  have  been  sufficient.  : 
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The  greatest  difficulty  arises  from  the  defendant's  ^-J*"* 
denial,  thut  a mbpoena  was  ^own  to  him,  at  the  time  ■■  .  '-' — 
of  leaving  the  ticket.  But  as  the  officer  who  served 
it,  swears  posidvely  to  this  fact,  we  think  some  fiir* 
ther  explanation  necessary.  The  defendant  does  not 
say^  that  a  subpoena  was  at  no  time  shown  to  him,  nor 
&at  this  was  the  only  ticket  he  received.  It  is  pro- 
baUe  the  officer,  on  recollecting  the  mistlike,  may 
have  returned,  and  shown  it,  *or  that  he  made  an  en« 
tive  new  service,  or  that  something  may  have  passed 
rendering  the  exhibition  of  a  subpoena  unnecessary. 
At  any  rate,  we  think  this  matter  ought  to  be  further 
inquired  into,  and  that,  therefore,  the  rule  for  an  ^- 
tachment  be  made  absolute. 


John  Sayer  v.  John  Fmek. 

HOPKINS  moved  to  set  aside  the  inquest  taken  in 
this  cause  at  the  last  sittings,  in  New-  York^  on  an 
affidavit  by  two  persons,  that  the  debt  for  which  the 
action  was  brou^ht^  had  been  paid,  and  on  another 
affidavit  by  the  defendant's  attorney,  stating,  diat  he 
did  not  attend  yvhen  the  cause  was  called  on,  because, 
from  a  conversation  with  the  partner  of  the  plaintiff's 
attorney,  and  who  he  thought  was  attorney  also  for 
the  plaintiff,  he  was  led  to  imagine  the  trial  could 
not  be  had  on  that  day,  as  there  were  eighteen  prior 
causes  on  the  day  docket,  and  that  the  plaintiff's  at- 
torney himsdf  would  not  attend. 

Per  Cumtn*  Let  the  inquest  be  set  aside,  on 
payment  of  all  costs.  The  court  grant  this  only '  un- 
der the  peculiar  circumstances  of  the  case.     It  ap- 
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Feb.  Term,  pears,  that  the  defendant's  attorney  thought  he  was 

conversing  with  a  person  who  was  acting  as  attorney 

for  the  plaintiflT.  This  belief  might  easily  be  indue* 
ed,  from  this  circumstance,  that  the  attorney  on  re« 
cord  and  the  person  spoken  with,  were  in  partner**, 
ship.  It  w:as,  however,  but  an  opinion  of  the  ad- 
verse attorney,  that  the  cause  ^ould  not  be  heard. 
We  shall,  in  future,  expect  more  explicit  reasons, 
for  thinking  a  cause  will  not  be  brought  on.  The 
affidavit  of  merits  is  very  strong.  Taking  this,  txv 
gether  with  the  misapprehension  of  the  defendant's 
attorney,  that  the  partner  of  the  plaintiff's  attorney 
was  absolutely  concerned  in  the  suit,  are  the  grounds 
of  our  present  determination. 

James  Jackson  v.  John  Stiles* 

IT  was  ruled,  that  if  a  person  be  admitted  to  de- 
fend  on  paynient  of  costs,  and,  after  entering  into  the 
consent- rule,  keep  out  of  the  way  to  avoid  being 
served  with  a  copy  of  the  ca.  sa.  against  the  casual 
ejector,  a  rule  will  be  granted  to  show  oause^  why 
an  attachment  should  not  go  against  him ;  and  that 
service  of  that  rule,  at  the  defendant's  house,  shaH  be 
sufficient. 

Jx)/in  Kane  and  Oliver  Kane  v.  Isaac  Scqfield. 

THE  declaration  in  this  case  stated  the  indorse- 
ment of  a  promissory  note  to  a  firm  whose  surnames 
only  had  been  ust- d,  in  the  following  manner,  *^  to 
^'  certain  persons  using  tlie  name,  style,  and  firm  of 
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'^^  WWoughbyand  Weston^'^  and  it  afterwaitis  stated  Veb.  Term, 
their  indorsement  t6  the  plaintiffs,  thus :  'Vand  the  ■  * '. 

<^  said  persons  so  using  the  name,  style,  and  firm  of 
'^  fFiUaughby  and  fTeston,  indorsed  the  said  note,  the 
'^  proper  hand- writing  of  one  of  them,  in  their  said 
**  co-partnership,  name,  style^  and^firm ,  being  to  such 
*^  indorsement  subscribed.''  To  this  the  defendant 
put  in  a  general  demurrer. 

HopkinSy  on  a  notice  of  motion,  for  the  eleventh^ 
mo^ed  to  overrule  it  as  frivolous^  and  claimed,  on 
that  account^  a  priority  to  other  causes  entered  for  ar« 
gument. 

Camest  contra,  insbtcd,  that  the  right  of  bringing 
on  a  demurrer  in  preference  to  other  causes  set  down 
for  argument,  applied  only  to  cases  where  no  opposi-  ; 

tion  was  made.    M^Cabe  v.  M^Kay^*  in  August  last,  •jtnte^  p.36ft  \ 

Thatf  at  all  events,  the  notice  was  bad,  being  for  the 
eleventh  instead  of  the  first  day  of  term. 

Bapkmiy  in  reply.  The  demurrer  book  was  not 
made  up  till  the  first  day  ;;t  the  caption  b  of  this 
term. ' 


Curiam.  By  the  opposition  of  the  case  cited, 
is  not  intended  the  mere  saying  of  counsel  that  they 
oppose ;  it  must  be  such  as  has  at  least  a  colour  or 
semblance  of  reality.     The  notice  could  not  be  Itx 


t  The  time  at  which  a  qneadon  on  demurrer  shall  be  deem- 
ed to  aiiae,  shall  be  the  day  the  joinder  was  received  by  the 
party  demurring,    dd  Rule,  Januanj',  1799.    Antcy  p.  10. 
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P^-^enuf  the  first  day.    It  appears  bj  the  reoord,  &at  it  was 
— — ~-»  not  till  then  that  there  was  a  joinder  in  demurrer. 

N.  B.  It  tbas  ruled  in  this  ease,  thatxifhere  the  rda- 
Sim  of  not  noticing  Jar  the  first  day  (^  term,  appears 
On  the  fact  <^  the  record,  no  affidobit  in  excuse  need 
be  made. 


Richard  Furman  v*  Benjamin  F. 

HARISON,  after  judgment  for  the  defendant  on 
the  demurrer,  asked  leave  of  the  court,  to  withdraw 
the  demurrer  and  take  issue  on  the  fact. 

Kent,  C.  J.  Take  \i ;  for  it  is  aUowable  in  aD 
eases  where  the  demurrer  is  not  fiivolousj  if  iqiplied 
fbr  in  the  same  term. 


Noah  Pomroy  v.  John  Preston. 

IN  error  on  a  bill  of  exceptions  from  the  common 
fleas.  The  plaintiff  had  not  assigned  errors,  and' 
after  the  return  of  a  sci^  fk.  quare  executionem  nan, 
moved  for  leave  to  take  out  a  writ,  ordering  the  judges 
<f  the  court  below,  to  come  in  and  confess  or  deny 
ihtir  seal,  and  that  in  the  mean  time,  all  proceedings 
¥y  the  defendant  should  be  stayed.  Ordered  eLCCord" 
ingly,  and  that  the  judges  appear,  at  the  city-hall  of 
^he  city  of  New-York,  on  the  first  day  of  next 
tcnn. 
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WUliam  Fan  Doren  v.  Jacob  Walker. 
IN  error  on  certiorafL 

Cadey^  for  the  plaintiff.  The  return  does  not  state 
that  any  constable  was  sworn  to  attend  the  jury, 
though  it  is  evident  they  retired. 

Fan  VechteHj  contra.  As  no  improper  practice  is 
alleged,  and  it  does  not  appear  a  constable  was  no^ 
swpm,  the  court  will  intend  it  was  done. 

Per  Curiam.  As  nothing  is  said  about  a  consta- 
ble's being  sworn,  or  having  charge  of  the  jui^'j  the 
court  cannot  supply  it  by  intendment.  There  are 
no  words  in  the  return  to  intend  by.  We  might  as 
well  intend  an  issue  joined,  or  a  venire  when  nothing 
is  stated.  The  justice  must  state,  as  the  writ  requires 
him,  all  his  proceedings ;  the  whole  history  of  the 
suit.  When  a  proceeding  so  essential  is  omitted,  wc 
cannot  consider  it  as  done.  .    . 

Nicholas  Lorw  v.  Jacob  W.  HaUetL 

ON  a  motion  to  change  the  venue  from  Aw-  York 
to  Ontario^  in  an  action  for  use  and  occupation,  the 
defendant  swore  all  his  witnesses  resided  in  the  latter 
county,  where  the  house  was  situated, 

Hoffman  resisted  it  because  the  action  was  transi- 
tory, and  on  an  affidavit  by  the  plaintiff,  stating  his 

3  R 
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Mb.  T«ni,  case  to  rest  on  written  reeeipts,  and  an  agreement  tx- 
■  €c\Atd  in  JVeW' York. 


Per  Curiam.  Take  the  eflect  of  your  application* 
The  papers  maj  be  more  easily  transferred  to  Onta- 
Hoy  than  the  witnesses  carried  to  New-  York*  The 
plaintiff  does  not  show  he  has  a  single  witness 
where  his  venue  is  laid^  and  the  action  being  found- 
ed in  privity  of  contract,  not  of  estate^  is  of  course 
transitory. 


Luther  Spencer  y.  fFil6am  A.  tiuB>eft. 

SIMONDS  moved  to  change  the  venue  to  Onm- 
daga^  on  affidavit  by  the  defendant,  that  the  witnesses, 
which  his  counsel  advised  were  material  for  bim,  re« 
sided  there. 

*   JSTl/ZrauMi  contra^  The  action  is  for  goods  sold  and 
JeUvered  in  Hudson^  where  the  plaiotiff  lives. 

Per  Curiam.  Here  k  special  matter  in  additionto 
tbe  common  affidavit,  and  in  such  a  case,  onless  the 
plaintiff  wiU^  by  affidavit,  state  that  he  has  one  or 
more  witnesses  residing  elsewhere  than  in  the  county 
where  the  venue  is  moved  for,  the  court  will  order  it 
to  be  changed.  It  is  just  and  reasonable,  where  th^ 
plaintiff  has  n<f  witnesses  out  of  the  county  where 
the  venue  b  moved  for,  that  we  should  grant  the  ap- 
pfication,  even  though  the  action  be  for  goods  sold 
and  delivered.,  or  other  transitory  matter. 
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Brandij  f6»  dem.  Wdlt^  v.  Ogdmh 

IT  WW  ruled  in  th»  feause  that  if  a  pubUd  d&er 
Uifona  the  court*  that  the  shuatioift  of  a  ciraoty  jui 
such  as  to  require,  for  the  sake  of  the  peace  of  the 
pdople,  a  decision  on  ihc  point  codtaimed  in  i  catt,  it 
mtttakd  prefertnoe  of  all  others  oa  thi  calendar. 

John  B.  Brevort  v.  Samuil  Sayre  attd  PlAieas 

Hvrd, 

BOVD  moved  to  set  aside  the  inchest  taken'  hx 
this  cause,  on  an  affidavit,  stating  that  the  day  on 
which  the  cause  was  set  down  for  trial,  one  of  the  de- 
fendants, who  was  merely  a  surety  for  the  other,  sent 
a  message  to  the  plaintiff,  by  which  he  requested  a 
meeting,  to  settle  the  suit  if  possible,  in  consequence 
of  which  an  appointment  was  made  for  the  dvenifig/ 
in  Order  tor  try  to  compromise,  but  during  the  coul^ 
Df  the  day  the  inquest  was  taken.  i^ 

Per  Ctuci(tTn.    Take  your  motion. 

« 

Afwnytnoits. 

jlr  was  ruled,  that  a  motion  to  overrule  a  frivolous 
plea,  and  be  at  liberty  to  enter  a  default,  as  if*  no  plea 
had  been  filed,  has  the  same  preference  as  motions  on 
li  frivolous  demurrers. 


1805. 
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feb.  Tenn,  \ 

1805.  ,     ^ 

■  JoaqmmL.  Sietnbaeh  v.  H^iUiam  Ogden. 

IN  the  ca$e  made,  the  points  reficd  on  were  not 
specified,  but  merely  stated  by  the  opening  counsel. 

Per  Curiam:  You  are  not  entitled  to  bring  cm  the 
argument.  The  points  should  have  been  reduced  to 
writing,  and  this  not  merely  for  the  benefit  of  the 
court,  but  of  all  parties. 


The  Mayor  and  Corporation  cf  New-York  y.  Coni^ri 

Sands. 

PENDLETON  moved  to  set  aside  a  default  and 
judgment  obtained  on  a  penal  ordinance  by  the  ccnr* 
poration  of  the  city  of  Netv-Yorkf  directing  the  de- 
fendant,  as  owner  of  certain  vacant  lots,  to  fill  them 
upf  The.  affidavit  read  denied  his  being  owner* — 
It  also  set  forth,  that  the  defendant  had,  on  that 
ground,  applied  by  petition  to  be  relieved,  bu  t  be- 
fore any  answer  was  given,  and  whilst  the  applica- 
tion was  pending,  the  dcfiiult  and  judgm^t  were 
entered. 

Harison^  contended  that  as  the  proceedings  were 
regular,  the  petition  ought  not  to  have  the  eflfect  of 
suspending  them.     The  fact  relied  on  as  an  excuse, 
was  a  legal  defence,  and  might  have  been  pleaded  if 
true. 

Per  Curiam.     The  proceedings    complained  of 
took  place  while  a  petition  was  pending,  and  tliere  is^ 
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tljerefore,  something'crf' surprise.  Jn  addition  to  this*  fitb.  Term, 
there  are,  ineffect»  merits  disclosed  Let  the  default  ,,  — 
and  judgment  be  set  aside. 

John  Patrick  v.  Hallett  and  Bowne. 

MOTION  for  judgment  as  in  case  of  nonsuit,  for 
pot  going  to  triaL 

Riggs  resisted,  because  the  cause  had  been  once 
tried,  and  our  act,^  being  like  that  of  the  Enghsh^  *  i  ^««* 
required  the  same  construction,  under  which  it  was        '   . 
held  a  plaintiff  could  not  be  nonsuited  for  not  trying 
a  second  time.    If  we  are  wrong  we  are  ready  to 
stipulate. 

Per  Curiam.  We  have  no  doubt  of  the  power  of 
the  court  to  nonsuit  on  a  second  trial.  A  plaintiff 
who  has  once  tried  his  cause,  after  which  the  verdict 
is  set  aside  and  a  new  trial  awarded,  is  bound  to  try 
again,  and  again,  if  necessary,  and  if  he  do  not,  the 
defendant  may  apply  for  a  nonsuit.  But  as  the  JEng- 
Ush  practice  has  misled,  and  our  own  has  not  been 
perfectly  setded,  the  plaintiff  may  stipulate  and  with* 
out  costs. 


Rogers  v.  Garrison. 

THIS  cause  had,  at  the  last  New-  York  sittings, 
been  set  down  for  trial  on  the  day  docket,  but  from 
some  little  confusion  as  to  the  suits  that  would  be 
heard  before  the  respective  judges,  who  separately 
at  different  times  presided,  the  counsel  did  not  attend. 
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Feb.  Term,  A  molicHi  was  ttiade  for  jQdfrment  as  in  case  of  noti- 

1805.  ..  ^      ^ 

^-^i-  suit. 


Per  Curiam.    Stipulate  and  pay  costs. 

LivivGSTov,  J.  I  dissent  from  this,  because  the 
oiily  use  of  a  day  docket  is  to  enable  the  bar  to  know 
what  caqses  will  come  on,  and  it  then  becomes  their 
duty  to  attend.  If  we  allow  of  excuses  of  this  sort, 
the  force  of  the  rule,  in  the  city  of  Xew-  York^  by 
which  day  dockets  have  been  established,  will  be  to- 
tally done  away. 

John  A.  Ekhari  v*  Jmtus  Dearman. 

OSTRANDER  moved  to  set  aside  the  de£iult 
and  all  subsequent  proceedings  on  the  following  facts : 
On  the  second  of  October^  the  declaration  was  serv* 
ed  on  an  agent.  On  the  eleventh,  the  defendant 
gave  notice  of  a  notion,  to  be  made  the  12th  of  Aii- 
vemieTf  for  leave  to  change  the.  venue^  but  on  the 
10th,  the  plaintiff  entered  a  defaiult,  ind  never  ap* 
peared  on  the  12th,  to  oppose  the  applicatioa,  in  oon-f 
sequence  of  which  the  venue  was  chained  as  of 
course. 

Per  Curiam.  The  defendant's  conduct  has  not 
been  perfectly  regular.  He  ought,  accordii^  to  the 
rules  of  practice,  to  have  obtained  a  judge^s  order  to 
enlarge  the  time  to  plead,  or  a  certificate  to  stay  pro- 
ceedings. But  though  there  was  an  irrqgularitj^  in 
the  defendant,  and  the  plaintiff  was  correct  in  enter- 
ing the  default,  he  has  waived  both  by  silently  acquis 
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escing  in  the  event  of  a  motion,  which  he  knew  must  FeV  Ttm, 
be  successfuL    By  not  appearing  his  language  is,  I 
consent  to  the  application*   If  so,  he  certainly  agrees 
to  relinquish  the  default^  and  every  other  advantage. 


Palmer  and  others  v.  MutUgan  andot/iers^ 

THE  court  ruled  that  if  a  party  neglect  applying,* 
in  a  former  term,  for  all  the  costs  he  was  entitled  to 
on  his  then  motion,  he  waives  those  for  which  he 
does  not  ask,  and  cannot,  in  a  future  term,  make 
them  the  ground  of  a  subsequent  motion. 


ManhaitaH  Ctmpany  v.  Lydig. 

HOFFMAN  moved  for  a  struck  jury,  on  an  affi«« 
davit,  statmg  the  case  to  be  intricate  and  import 
tant. 

Jane$  coAteoded  that  it  waa  defective  in  not  show* 
ing  wherein  the  hnportance  or  intrioacy  consistcxl. 

Per  Curiam.  In  all  these  cases  the  court  ought 
to  see^  from  the  &cts  laid  before  them^  that  the  cause 
k  either  intricate  or  important,  and  not  submit  tlsem- 
pelves  to  the  q;>inion  of  the  attorney.  We  want 
iOfUftlling  beyond  his  mere  affidavit.  The  words  of 
^ atiliilc feqiiire this«  If,  indeed,  th^re  benoop- 
pOsbioB,  then  the  motion  passes,  as  in  other  cases, 
oF  course  ;  because  the  c^posite  party  by  his  con« 
duel  eoofeases  ibese  requisites. 
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Shawe  v.  ff^merden. 

AFTER  pleading  the  general  issue,  the  defendant 
obtained  his  discharge  under  the  insolvent  law.  His 
then  attorney,  who  had  long  since  declined  business, 
gave  notice,  that  he  would  give  this  special  matter  in 
evidence.  The  action  being  now  again  proceeded 
in,  application  was  mdde  for  leave  to  strike  out  the 
notice,  and  plead  the  discharge,  as  the  mistake  of 
the  attorney  formerly  employed  was  the  reason  why 
it  was  not  before  done. 

Ifarison,  contra.  The  known  rule  is,  that  an  in- 
solvent must  plead  his  discharge.  In  the  present 
case  it  ought  to  have  been  puis  darrein  continuafice. 
It  is  a  defence  stricti  juris  and  not  to  be  favoured. 

Per  Curiam.  Let  the  defendant,  on  payment  of 
costs,  have  leave  to  withdraw  his  notice  and  plead 
the  special  matter,  the  plaintiff  to  be  at  liberty  to  dis« 
continue  without  costs. 

Manhattan  Company  v.  Brotver. 

HOFFMAN  objected,  on  a  motion  for  judgment 
as  in  case  of  nonsuit,  for  not  proceeding  to  trial  at  the 
New-  York  sittings,  according  to  notice,  that  the  affi- 
davit  did  not  state  the  cause  to  have  been  on  the  day 
docket.  This  he  contended  ought  always  to  be 
shown,  because,  unless  so  placed,  it  could  not  come 
on,  and  the  plaintiff,  therefore,  could  not  be  in  de- 
fault* 
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Per  Curiam.    Its  not  beine  on  the  day  docket,  is  Feb.  Term, 

*  1805. 

matter  of  excuse^  to  come  from  the  plauitiff^  and  ap-  ',  ■ 

pear  by  afEdaviti 

IT  was  ruled  in  this  cause,  that  an  application  to    * 
set  aside  a  verdict  for  irregular  conduct  in  a  jury,  is 
a  non-enumerated  motion^ 

Koyy.  Clougfu 

THE  attorney  in  this  cause^  from  a  sudden  and 
dangerous  ilkiess,  was  unable  to  attend  the  execu- 
tion of  the  writ  of  inquir}',  in  consequence  of  which 
the  plaintiflf's  attorney  was  requested  to  postpone  the 
execution  of  it,  but  he  refusing  to  do  do  this,  went 
on  and  executed  the  writ,  upon  which,  pretty  smart 
damages  were  given.  Application  was  now  made  to 
set  aside  the  inquisition. 

Per  Curiam*  The  inability  of  the  defendant's  at- 
torney to  attend  the  execution  of  the  writ,  and  the 
defendant  himself  having  no  notice  of  the  day,  2St 
reasons  for  setting  aside  the  inquisition,  especially  a.^ 
the  damages  are  rather  excessive.  But  as  the  de- 
fendant's default  is,  in  some  degree  a  confession  of 
the  plaintiff's  right,  the  rule  can  be  only  on  the  de- 
fendant's consenting  that  the  judgment  on  the  inquisi^ 
tion  shall  be  entered  as  of  this  term. 

3  I 
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Heuben  Knapp  v.  Garret  Onderdonk. 

SMITH  moved  for  leave  to  the  justice  to  amend 
his  return. 

Caine^,  contra.  Independent  of  eirors  Iiaving 
been  assigned  and  joinder,  the  justice  has  made  an 
affidavit,  contradicting  the  existence  of  the  fact,  in 
which  the  amendment  is  requested.  Besides,  two 
notices  of  argument  on  the  error  assigned  have 
been  given. 

Per  Curiam.  There  is  an  evident  laches.  If  the 
amendment  is  necessar}^  it  ought  to  have  been  ap- 
plied for,  before  noticed  for  argument.  The  plain- 
tiff in  error  must  have  known  what  was  necessary  to 
support  his  own  assignment. 

^nont/moos. 

THE  service  of  the  case  made  in  this  cause  was, 
by  putting  it  under  the  door  of  the  opposite  attor- 
ney's office,  which  was  locked,  but  from  the  win- 
dow's being  open  when  this  was  done,  and  being 
very  shortly  after  seen  to  be  shut,  the  plaintiff's  at- 
torney swore  he  had  reason  to  believe  the  case  came 
to  the  hands  of  the  attornev  of  the  defendant.  From 
these  circumstances,  and  their  not  being  contradict- 
ed, the  court  was  pleased  to  consider  them  as  evi- 
dence  of  the  case  being  received. 


183. 
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M'Xay  V.  The  Marine  Insurance  Company.  '■'  '  ■     '■ 

THE  defendants  at  the  New-  York  circuit,  mov* 
cd  to  put  off  the  trials  for  ^ant  of  the  testimony  of  a 
material  witness,  who  iva^  a  transient  persoop  and 
had  once  been  within  their  power.  The  court  refu- 
aiQg  to  do  this,  a  verdict  went  against  them,  in  con- 
scquepce  of  which,  and  the  absence  of  their  princi- 
pal counsel,  the  defendants  moved  to  set  it  aside. 

Per  Curiam^  The  decision  at  the  circuit  was 
right.  Whenever  a  party  has  had  an  opportunity  to 
examine  a  transient  witness,  and  has  suffered  it  to 
pass  by,  the  want  of  his  testimony  is  no  objection  to 
going  to  trial.  In  Po^t  Vt  Wright  and  Buchan^^  the  •  Ame^  p. 
absence  of  counsel  was  ui^^d  as  an  excuse,  but  the 
court  refused  to  admit  it,  and  we  think  all  espouses  of 
that  sort  ought  to  be  4iacouatenanced. 

John  Felter  v.  WUliam  MuUiner. 

ON  certiorari.  The  court  ruled  that  if  there  has 
been  a  fonn^r  trial,  for  th^  same  cause  of  action,  and 
a  justice;  refu^  evidence  of  it,  he  wil(  bie  ordered  to 
amend  his  return,  by  setting  forth  the  testimony  of* 
fered. 

Jackson^  ex  dem.  Kemp  andothers^  v.  Parker  and 

Brewster. 

CAINES  applied  for  a  rule,  ordering  the  plaintiff, 
who  had  obtained  a  verdict,  to  make  up  the  record 
within  a  given  time,  or  that  the  defendant  have  leave 
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ftk-  Term,      Per  Curiam.    Take  vour  motion  on  payment  of 

1805.  •                                    ^^                * 

,  costs. 


Qeorge  Codwise  and  others  v.  John  Hacker. 

THE  defendant  in  this  cause,  without  any  pre- 
vious rule  for  trying  it  by  proviso,  gave  a  simple  no- 
tice  that  he  should  bring  it  on,  but  inserted  a  proviso 
clause  in  the  venire.  Und^r  these  circumstances  he 
obtained  a  nonsuit  at  the  last  term,  to  set  aside 
which,  application  was  now  made  on  belialf  of  the 
plaintiff,  who  did  not  notice  for  trial ;  the  court, 
however,  refused  the  motion  in  consequence  of  the 
proviso  clause  being  inserted  in  the  venue,  but  at  the 
same  time  made  the  following  general  rule. 

Ordered,  that  hereafter  the  defendant  shall  not 
try  a  cause  by  proviso,  without  a  previous  rule  for 
that  purpose,  to  be  granted  by  the  court  on  the  usual 
jjpticco 


AfAY  TERM,  180$, 


Stephen  Brown  v.  Caleb  Smtfu 

ON  certiorari  from  a  justice's  court,  in  trespass 

?uare  clqusum  Jregity  the  errors  relied  on  were,  1st, 
That  the  verdict  being  for  oi^e  mill,  no  j,^dgme(|^ 
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Could  be^  or  in  fact  was  rendered  upon  it.    2d.  That  May  Tenn, 

1805 

as  no  costs  wert  found  by  the  jury,  the  justice  was   '•■  r 

not  warranted  in  giving  judgment  for  any. 

Sanfordy  for  the  plaintiff. 

Bogerty  contra. 

Per  Curiam.    On  the  second  point  it  is  unnecfcs- 
sary  to  say  any  thing.     The  jury  need  not  find  costs ; 
they  are  given  by  the  statute,  wherever  damages  arc 
found.     But  the  judgment  mttst  be  reversed  ;  with- 
out any  law^  none  could  be  given  on  such  a  verdict ; 
it  is  a  nullity  and  could  n6t  be  the  basis  of  any  judg- 
ment.^   In  that  which  is  now  rendered,  the  justice  •  See  rtnek^t 
is  obliged  to  reject  the  verdict,  for  there  is  no  judg-  shorly.  Tho- 
ment  as  to  the  mill.     It  is  for  costs  only,  and  if  car-  ^^^Qm- 
ried  into  effect,  there  could  be  no  levy  for  the  verdict.  ^^  ^^li^ 
There  is  no  such  currency  as  th«  sum  given.  ^'■»  2  Hoii. 

jRtPm     21. 

ride    also  2 
Bot.&PulL 

Mathew  Cod  et  ux.  v.  Richard  Harison  and  others,  ^^of!^!^' 

row  School  y. 

IT  was  ruled,  that  in  partition  the  practice  is  the  ^^*^^^ 
same,  when  unopposed,  as  in  other  cases,  and,  there- 
fore, only  the  notice  and  affidavit  of  service,  need  be 
read. 


James  Jackson^  ex.  dem.  Peter  fFaggoner  and  others ^ 

V.  James  Murphy. 

EMOTT,  moved  for  a  rule,  ordering  the  lessors 
of  the  plaintiff  to  permit  a  survey  to  be  taken  by  the 
defendant  of  the  boundaries,  and  marked  trees  of  a 
patent  ijnder  which  he  claimed,  on  an  affidavit  stat- 
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May  Term,  iog,  that  it  was  necessaiy  for  his  defence  to  ascer* 

..._Ji,^  tain  the  lines  of  it,  but  that  a  person  sent  by  him  for 

that  purpose^  had  been  prevented  by  the  agent  of 

the  lesscx^  who  derived  title  under  an   adjoining 

gprant. 

Kent,  C. 'J.  Were  we  to  grant  this  application, 
could  we  enforce  the  leave  we  had  g^ven  ?  Su[ipose 
an  action  of  trespass  brought,  would  this  be  a  jus- 
tification ?  But,  it  does  not  appear  to  me,  that  our 
inference  is  necessary.  The  judge  at  the  circuit 
Vould,  upon  the  grounds  now  shown  to  the  court, 
postpone  the  cause.  You  may,  however,  take  your 
rule  to  stay  proceedings,  till  the  lessors  of  the  plain- 
tiff enter  into  a  consent  rule  for  having  a  survey 
made* 


Nicholas  Low  v.  Jacob  W.  HaUetU 

EMOTT,  on  the  common  affidavit,  that  the  trial 
of  this  cause  would  require  the  examination  of  long 
accounts,  moved  for  a  reference* 

Hoffman^  contra,  read  an  affidavit  by  the  plaintiff, 
simply  stating^  that  as  he  was  advised  by  bis  coun* 
•  sel,  and  verily  believed,  the  controversy  would  ne- 
cessarily involve  questions  of  law. 

Emotty  in  reply,  submitted  to  the  court  whether 
the  affidavit  ought  not  to  have  specified  what  those 
♦  See  Lwhtr  qucstious  of  law  were.* 

It.  JristeTf  att" 

Thompson,  J.  I  believe  the  usual  mode  has 
been  to  state  them. 
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Per  Curiam.    The  addition  of  *'  as  advised  by  May  Term, 
eounsel)"  is  sufficient.    It  is  to  be  presumed,  that  /   .■ 

counsel  would  not  advise,  unless  there  was  some 
foundation.  Take  nothing  by  your  motion^  and  pay 
tfie  costs  of  n^sisjdng* 


Seth  More  v.  Ai(i  Bacon. 

MOTION  to  amend  a  justice's  return  by  alterii^,. 
the  date  of  an  act,  mentidhed  to  have  been  passed  on 
the  7th  day  ot  April,  1804,  to  the  7th  day  of  AprU^ 

P.  W*  Radctiff  read  an  affidavit  by  die  attorney  qf 
ihe  defendant  in  error,  that  the  mistake  was  a  cleri- 
cal misprision,  which  he  did  not  discover  till  the  ^7th 
ol  March  last,  when  a  cppy  of  the  assignment  of  eiv 
rors>  in  which  this  was  set  forth  as  a  cause,  wa9 
served  on  him,  with  a  notice  to  join  in  error  in  twen- 
ty days,  or  that  a  default  would  be  entered. 

CaineSy  contra,  urged  that  the  application  could    " 
not  now  be  heard,  as  from  an  affidavit  of  the  attor- 
n^y  for  the  plaintiff,  it  appeared  to  be  after  joinder  in    , 
error  on  this  very  point,  so  late  as  the  22d  of  Aprils 
and  that,  in  such  cases^  the  rule  was,  not  to  allow 
•f  amendments. 

P.  fFi  Radcliffl  in  reply.  The  papers  before  the 
court,  show  that  the  parties  live  in  a  remote  county, 
and  the  joinder  was  merely  to  prevent  the  entry  of  a 
default  for  want  of  being  served  with  an  order  to  sta^ 
proceedings. 
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May  Tera»^      Per  Gtmam.    The  observation  of  the  de&ndiit's 

1805. 

^-^ — 1««  counsel  takes  this  case  out  of  the  general  rule.  The 
order  to  stay  proceedings  was  applied  for,:  and  evio- 
oeS|  that  the  joioder  was  a  mere  matter  of  precaution, 
not  a  reliance  on,  or  affirmance  of  the  correctness  of 
the  proceedings.  The  amendment,  therefore,  must 
be  allowed,  on  payment  of  the  costs  of  the  assign- 
ment of  errors,  and  those  of  resbting  this  application. 

• 
£ach  imd  Bach  v.   Coles. 

THIS  was  an  application  to  the  court,  in  the  first 
instance  for  an  order  to  stay  proceedings  on  a  case 
made. 

Per  Curiam.  Though  the  rule  authorising  par- 
ties to  apply  to  a  judge  for  this  purpose,  does  not 
kbrogfate  the  power  of  the  court,  yet  we  ought  never 
to  be  resorted  to,  till  the  other  mode  has  been  at- 
tempted.    This  is  chamber  business. 

Michard  Bartshome  and  others  v.  David  Gebton. 

J^ENDLETON  moved  for  a  struck  jury  in  this 
suit,  which  was  for  erecting  a  beacon  on  the  plain- 
tiffs' lands  at  Sandy-Hook,  after  being  warned  not  to 
do  so,  on  an  affidavit,  stating  a  former  action  and 
recovery  for  the  same  offence,  the  pendency  of  two 
.  suits  for  a  continuance  of  the  original  trespass,  aad 
that  the  defendant  was,  as  he  verily  believed,  reim- 
bursed by  the  government  of  the  United  States,  for 
the  damages  paid  in  tlie  first  action,  and  would  ]t>e 
indemnified  by  them,  against  any  recovered  in  the 
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frescal)  or  other  suito.  These  circumstaoces,  and  the  if*v  T«n6, 

probability  that  the  general  government  w5as  interest-    * 

ed  in  the  cause,  were  sufficient^  he  contended^  to 
Aiake  it  of  such  importance  as  to  require  a  struck 
jury- 

Per  Curiam*  There  is  nothing  in  this  case  which 
is  not  fitted  ta  the  capacity  of  an  ordinary  jury.-r- 
Tbe  parties  litigant  do  not  make  a  case  important*. 

John  Ball  y/John  F.  Risers. 

THE  plaintiff  in  this  suit  had  issued  siji.ja,  upon 
a  judgment  he  had  recove  red. 

Biker y  citing  Doug.  231.^  now  moved  for  a  rule 
directing  the  sheriff  to  pay  over,  qn  the  execution 
thys  sued  out,  the  sum  of  107  dollars  26  cents,^  be- 
ing the  surplus  arising  from  a  leasehold  property,  Ic* 
vied  on  and  sold,  in  an  action  against  the  same  de- 
fendant, at  the  suit  of  aijother  plaintiff.  ^ 

Ordered  accordingly. 

Caiman  L  Xeeler  v.  John  Adams* 

HOPKINS  moved  for  a  rule  on  a  justice,  order- 
ing him  to  amend  his  return  by  inserting  the  sub- 


*  JrmUtead  v.  Philfiot.  But  if  a  plaintiff  haye,  in  the  hands 
•f  the  sheriff,  money  ariung  from  an  execution,  a  levy  cannot 
be  made  on  such  money  by  virtue  (JtiJi.Ja.  against  the  plaintiff, 
fbr  the  mere  raising  the  money  by  execution,  does  not,  it  is  said, 
fwss  the  property  la  it  to  the  creditor.  TVamer  v.  Fendall^  I 
CraMehy  117.  In  the  principal  case,  UvkigBton^  J,  said,  he  hf4 
po  doubt  money  might  be  levied  on.  See  Dalum^B  Sheriff  Accwd^ 
^t  vide  Fieldhvmc  v.  Crqft^  4  £4»ty  6 10.  pyemiling  Jrmi9f 
tead  V.  PMIfiot. 
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M*r  Tenor  Stance  of  a  notice  given  at  the  trial  of  the  cauaeiy  -and 
-^ — !-«»  the  testimony  adduced  under  it« 

The  aflUavits  of  the  defendant  and  his  attocney, 
set  forth.that  the  action  was  trespass  on  the  case,  for 
not  returning  and  misusing  four  beds,  bedsteads  and 
some  furniture,  let  to  the  defendant  for  6  months^  to 
which  not  guiltjrwas  pleaded,  with  a  notice,  that  at 
the  trial,  evidence  would  be  given,  that  the  hiring 
was  for  twelve  months,  at  the  rate  of  4  dollars  per 
bed  per  annuniy  and  that  the  defendant  had  paid 
more  to  the  plaintiff  than  the  rent  for  six  months 
amounted  fo,  and  also«  that  the  plaintiff  had,  before 
the  expiration  of  the  year,  by  force,  taken  away  the 
goods  demisedf  and  that  the  defendant  would,  on 
the  hearing,  insist  on  recovering  the  balance  doe 
him/  on  the  overplus  of  the  rent  paid*  That  proof 
was  made  of  these  circumstances,  and  the  jury  found 
a  verdict  in  his  favour  for  three  dollars  damages  and 
six  cents  costs,  upon  which,  the  plaintiff  sued  out  a 
certiorari^  and  had  assigned  for  error,  that  the  jury 
gave  damages  for  the  defendant,  when  he  claimed 
none  by  his  plea. 

To  these  depositionsf  was  annexed  a  certificate 
from  the  justice  himself,  corroborating  their  con- 
tents. 

Emotti  contra,  read  affidavits  made  by  the  plain- 
tiff, his  attorney  and  the  justice*  denying  the  notice 
of  set-off,  but  admitting  one,  of  giving  in  evidence^ 
that  the  hiring  watf  for  6,  not  12  fttonths.  In  that  by 
the  justice,  the  contradiction  between  his  certifleatc 
and  affidavit,  was  explained  to  arise  from  smpritw  in 


1805. 


t^it^ 
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the  Eiuny  of  business,  and  conceiving  the  former^  Ma^^  Tens, 
which  was  brought  to  him  ready  prepared,  to  relate 
to  the  argument  used  hj  the   defendant  on  the 
trial* 

From  these  facts,  and  the  tenor  of  the  defendant's 
affidavits,  he  insisted,  that  as  the  suit  below  was  an 
action  on  the  case  for  damages,  there  could  be  no 
aet-oif,  and  that  the  court  would  not  order  a  return, 
Qontrary  to  the  deposition  of  the  justice,  as  that 
would  be  obl%ing  him  to  lay  himself  open  to  an 
action. 

Per  Curiam^  delivered  by  Toufkiks,  J.    I  am 

*  of  opinion*  that  the  present  motion  ought  not  to  be 
.;    granted.     The  evidence  of  the  notice  of  set-off  which 

the  defendant  alleges  to  have  been  given,  consists  of 

*  his  own  affidavit,  that  ci  his  counsel,  and  a  terfificate 
of  the  justice.    To  this  is  opposed  the  affidavits  of 

r    die  plaintiff  and  his  counsel,  and  an  affidatnt  of  the 

,    justice,  stadngthe  notice  of  special  matter  given  at 

the  trial  of  the  cause,  to  be  different  from  the  one 

specified  in  the  affidavits  on  the  part  of  the  de« 

fendant. 

The  latter  notice  was  of  such  matters  as  It  wa^ 
competent  for  the  defendant  to  give  in  evidence  Un- 
der the  general  issue,  and,  therefore,  a  return  gf  it 
by  the  justice,  in  addition  to  the  general  issue,  would 
'  ^  be  unnecessar}',  and  immaterial  in  the  final  deter-^ 
mination  of  the  cause. 

The  weight  of  evidence  before  us,  is  against  the 
allegations  of  the  defendant,  since  the  affidavit  of  the 
^se(iQe,  ougKt  to reeeiire  goeftter  credit  HbtuxYmcer^ 
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wuy  Tom.  ttficate  /  ^especially  as  in  the  former,  he  explains  the 
^  ,  circumstances  under  which  the  latter  was  obtained, 


and  his  inadvertence  and  misapprehension  at  the  time 
of  giving  the  latter.  We  cannot  suppose  that  the 
justice^  if  compelled  to  amend,  would  return  any 
other  notice,  than  the  one  to  which  he  has  now  sw9n^ 
and,  as  I  remarked  before,  the  notice  amounted  to 
no  more  than  the  general  issue. 

I  diould  not  be  inclined  to  grant  the  defendant's 
motion,  if  the  affidavits  on  his  part,  were  uncontra- 
dicted by  opposite  proof.  The  declaration  below 
was  for  a  tort,  to  whidi  the  defendant  properly  plead- 
ed not  guilty t  and  in  such  an  action,  evidence  of  set- 
off is  inadmissible.  It  cannot,  therefore,  be  impor- 
tant for  the  defendant  to  have  a  return  of  the  notice 
which  he  alleges  to  have  been  given,  as  it  would  not 
vary  the  determination  of  the  cause  in  this  court. — 
Let  the  defendant  take  nothing  by  his  motion. 

Kent,  C  J.  gave  no  opinion  on  the  point  of 
set-off. 

Christopher  FFotfe  v.  IVilRam  Hartan. 

ON  certiorari  to  the  mayor's  court  after  issue 
joined,  the  plaintiff,  without  declaring  de  novo  her^, 
served  a  notice  of  trial  for  Tuesday ^  the  18th  of 
jipril^  and  took  an  inquest  at  the  last  JSTew-  York  sit- 
tings. 

• 

Woods^  on  affidavits  showing  these  circumstances, 
aioved  to  set  adide  die  inquest,  contending  that  thi^ 

should  have MiiiawD0e<laM«r,  md  ade«- 
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cfauration  in  thb  court  have  been  regularly  served,  ^^y  Ttm« 
He  also  took  an  exception  to  the  return  of  the  writ» 
in  certifying  that  a  copy  only  was  sent  up,  and  in- 
sisted the  original  bill,  &c.  ought  to  have  been  re- 
moved. In  addition  to  this>  he  urged  thait  the  notice 
of  trial  bemg  for  Tuesday^  instead  of  Monday  the 
18th,  was  insufficient,  and  therefore,  on  this  ground, 
as  well  as  the  others,  the  application  ought  to  be 
granted. 

Evertson  and  Boyd^  contra.  The  practice  under  a 
certt&roriy  is  to  be  distinguished  from  that  on  a  habeas 
corpus  cum  causa.  By  the  former  the  proceedings 
themselves  are  brought  up,  by  the  latter,  only  a  tran- 
script is  returned.  In  the  first  case,  therefore,  as  the 
original  pleadings  in  the  cause  are  actually  before  the 
court  above,  the  case  is  taken  up  as  they  then  appear, 
and  the  suit  goes  on,  from  the  last  step  below,  with- 
out any  renovation,  lliis  reasoning  does  not  apply 
to  a  habeas  corpus.  The  return  to  that,  is  not  of  the 
record  itself*  but  of  its  tenor ;  of  necessity,  then,  a 
new  declaration  must  be  filed  here,  for  the  purpose  of 
creating  a  record,  on  which  the  superior  jurisdiction 
may  act.  It  is  no  argument  against  this  reasoning  to 
say  9  that  the  record  is  not  in  fact  removed  by  a  certi- 
orari^ and  that,  in  the  present  instance,  the  very  re- 
turn specifies  only  a  copy  is  sent  up ;  for,  in  no  case 
;ire  the  proceedings  really  moved  from  the  court  be* 
low.  On  writs  of  error  from  the  king's  bench  to  the 
common  pleas,  the  record  is  not  actually  transmitted, 
yet  by  the  fiction  of  law,  it  is  so  considered ;  dnd  it  is 
jM  this  intendment,  made  from  the  nature  of  the  writ, 
that  the  practice  ia  fioundedi    That  tlie  notice  was 
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May  Tenn,  for  Tuesdatfy  instead  of  Monday  the  18th,  is  immate- 

^ \ rial.    It  was  impossiUe  the  defendant  could  have* 

•See  exact-  bcpu  misled.* 

]y  the  same 
point  in  Bat' 

son,  3  Bom.  (f  Per  Curiam.  The  last  objection  is  a  captious  at- 
tempt to  take  advantage.  The  period  at  which  the 
ttttiiigs  were  held*  was  a  matter  of  general  notoriety. 
The  day  of  the  month  was  rights  and  though  that  d[ 
the  week  was  wrong,  it  could  not,  as  the  plaintiffs 
counsel  have  remarked,  mislead,  and  must  therefore 
be  rejected  as  surplusage,  for  it  was  not  necessarj  to 
state  it.  With  regard  to  the  regulari^  of  the  prac* 
tjce  adopted,  it  is  settled,  that  upon  a  certiorari  in  a 
civil  suit,  we  must  proceed  as  the  court  below  would 
have  done,  and  consider  the  cause  in  the  same  state 
here,  as  it  was  there.  On  the  return  of.  the  writ, 
therefore,  the  cause  was  at  issue,  and  nothing  more 
required  than  to  notice  for  trial.  On  a  habeas  corpus^ 
the  history  oi  the  cause  is  sent  up ;  on  a  certiorari^ 
the  record  itself.  We  cannot  attend  to  the  statement 
of  the  return,  that  it  is  only  a  copy  which  has  been 
transmitted.  In  the  eye  of  the  law,  this  ij^  the  re* 
cord  ;  and  its  being  called  a  copy  in  the  return,  caur 
not  make  us  consider  it  otherwise.  In  the  analogous 
case  of  a  writ  of  error,  urged  on  the  argument,  the 
transcript  pnly  is  before  the  court  of  king's  bench. 
But  it  is  always  regarded  as  the  record  itself.  Sex  v, 
Northy  2  Salk.  565.  The  same  principle  governs 
the  present  case.  Nothing  is  shown  to  take  it  out  of 
the  general  rule.  If  there  are  merits,  they  ought  te 
have  appeared  on  affidavit.  This  not  being  done, 
we  must  hold  to  strict  practice,  and  deny  the  mp. 
tiom 
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Thomas  and  Andrew  Napier  v.    Christopher 

JFhippte. 

THE  plaintiffs'  original  attorney  had  left  this  state 
t)efore  the  return  of  the  writ ;  the  one  nqw  employed 
fbund*  on  search,  a  rule  entered  to  declare  or  be  non- 
prossed. In  consequence  of  which  he  served  a  de^ 
claration,  received  a  plea  of  the  general  issue,  went 
to  trial,  and  obtained  a  verdict. 

Emottj  on  an  affidavit  containing  the  above  state** 
ment,  and  that,  from  having  received  no  instruction^, 
or  papers  from  the  first  attorney,  he  could  not  obtain 
the  bail-bond  given  in  this  suit,  which  was  taken  by 
one  of  the  plaintiffs,  who  was  specially  deputised  to 
make  the  arrest,  moved  to  file  common  bail  nunc  pro 
tunCy  which  was,  after  slight  opposition, 

Ordered  accordingly. 

John  Thompson  and  Charhra  Adams  v*  Amaziah 

Payne. 

MOTION  to  set  aside  a  default  and  all  subse* 
quent'proceedings,  on  an  affidavit  of  merits  by  the 
defendant,  and  two  afl^avits  by  the  attorney  and  his 
clerk,  that  a  notice  of  retainer  had  been  duly  served 
on  the  agent  of  the  plaintiffs'  attorney*  but  whidi, 
from  misapprehension  of  the  christian  name  of 
Adamsy  had  been  entituled  John  Thompson  and 
Charles  Adams  against  the  defendant. 

On  the  opposite  side,  the  aitomies  of  the  plaintiffit 
swore  positively,  that  they  had  never  received  anf 
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Ugy  Tern,  notice  of  retainer  in  the  present  suit,  or  any  other,  ia 
..  the  title  of  which  the  christian  name  of  Charles  was 

used  instead  of  Charlora. 


Keitt,  C.  J.  ITiere  must  have  been  some  mis- 
take in  this  business,  and  as  merits  are  sworn  to,  let 
the  default  and  proceedings  be  set  aside  on  payment 
of  costs. 

Jacksorij  ex  dem.  Counter^  v.  Isaiah  GUes* 

ON  reading  the  affidavit  of  service,  it  stated  the 
notice  to  have  been  delivered  to  the  clerk  of  the  .at- 
torney, without  saying  where. 

Per  Curiam.  The  service  is  on  the  face  of  it  ia- 
sufficient.  We  do  not  investigate  the  merits  of  any 
application,  which  the  other  side  does  not  oppose  ; 
because  we  construe  silence  into  consent,  and  an  ac- 
knowledgment that  the  law  is  with  the  person,  mov- 
ing. But  we  require  the  notice  and  affidavit  of  ser- 
vice to  be  read,  because  they  are  to  conform  to  our 
own  rules,  all  of  which  are  known  to  the  court.  l*his 
reasoning,  however,  does  not  apply  to  transactions 
between  the  parties  to  a  suit.  The  motion  must, 
therefore,  be  denied  though  there  is  no  opposition. 

Joshua  Whitney  t.  Jf^hn  Crosby* 

TO  a  declaration  on  a  note  dated  the  15th  of  July ^ 
1803,  acknowledging  there  was  due  to  the  plaintiff* 
\iH  dollars  90  cents  on  interest  from  the  first  day  of 
Jwe^  with  a  second  count  for  nooney  had  and  receive 
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ed)  Ae  defendant  assigned,  as  a  special  cause  of  de^  Maf  "f^t^ 

iMiutrer  to  die  whole  declaration,  the  uncertaiitty  in  L- 

fiot  specifying  from  what  June  the  interest  was  to  ao- 
erue. 


Per  Curiam.  The  first  count  is  good,  because 
fiertain  to  a  common  Intent.  When  a  daj  or  month 
b  mentioned  as  antecedent,  or  subsequeirt  to  a  covn^ 
tract,  and  the  precise  day  or  mopth  is  not  specified, 
it  means  the  time  nearest  to  the  date  of  the  contract, 
As  die  fnoney  here,  was  payable  immediately,  with 
interest  from  the  1st  of  June^  it  must  mean  the  pre* 
ceding  1st  of  June.  It  can  have  no  other  interpret 
tation.  A  further  reason  why  the  plainliiF  must  have 
judgment  is,  the  demurrer  is  to  the  whole  declaration, 
4nd  the  second  count  is  clearly  good. 


Jackson^  ex  dem.  Mussel  and  othersy  v.  StUeSj  Dockstth 

der^  tenant. 

Same  v.  Same,  Freelick^  tetmni* 

TO  set  aside  the  default  and  proceedings  in  these 
causes,  the  defendants  relied  on  an  aflidavit  of  their 
attorney's  clerk,  stating  a  service  of  notice  of  appear* 
ance  and  the  consent  rule,  by  leaving  them,  on  the 
iltbof- January y  1804,  between  the  hotn^  of  3  and  A 
in  the  aftemf)on,  at  the  office  of  /.  F.  Hetury,  the 
agent^for  the  attorney  of  the  plaintifis,  and  that  there 
were  good  and  substimtial  defences.  On  the  otiier 
hand,  from  the  depositions  of  the  plaintiffs'  attorney 
it  appeared,  that  Mr.  Henry  was  not  appointed  their 
agent,  till  July^  18Q4}  that  notice  pf.  appearance,  ^q. 
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Mi^  Tcni»  had  not  been  received ;  that  in  one  suit,  a  writ  oFpos* 

'       session  had  been  sued  out  in  May  term  of.  that  year, 

and  executed  in  the  vacation  following,  and  that  in 

the  other,  the  tenant  had  compromised  and  bou^t 

the  land  of  the  lessor  of  the  plaintiff. 

Sp£ncer«  J.  The  affidavits  go  only  to  there  be- 
ing defences,  but  this  is  no  evidence  of  merits.  The 
proceedings  have  ^been  perfectly  regular  on  the  part 
of  the  plaintiffs,  and  nothing  appears  from  whence  a 
mistake  could  have  arisen.  The  applications  must, 
therefore,  be  denied* 


Peter  Brooks  v.  Abijah  Hunt. 

ISSUE  had  been  joined  on  the  first  of  March  last, 
but  the  cause,  the  venue  of  which  was  laid  in  the 
county  of  Albany y  had  not  been  brought  on  at  the  last 
April  circuit. 

Sanfordy  on  these  facts,  moved  for  judgment  as  in 
case  of  nonsuit. 

Parisy  contra,  showed,  that  the  defendant  had  de- 
layed the  cause  by  obtaining  time  to  plead  till  the 
first  day  of  March  ;  that  from  the  matter  of  the  plea 
then  delivered,  there  was  reason  to  believe  it  would 
,be  necessar}'  to  subpoena  witnesses  from  New-York; 
and  that  from  the  short  interval  between  the  receipt 
of  the  plea  and  the  circuit,  he  had  no  opportunity  of 
consulting  with  the  plaintiff,  who  resided  in  the  most 
westerly  part  oi  Montgomery.  From  these  circum- 
stances, he  argued  that  the  motion  ought  to  be  denied 
^hout  either  costs  or  stipulation^ 
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Sanfbrd^  in  reply.    The  words  of  the  statute*  are,  Miy  Tom, 
that  where  issue  is  joined  and  the  plaintiflF  *^  neglect  '■■■ 

"  to  bring  such  issue  to  be  tried  according  to  the  jr,^,^,  333, 
"  course  and  practice  of  the  court,**  the  defendant  ■®^*  ^^' 
shall  be  entitled  to  judgment  as  in  case  of  nonsuit. 
From  the  1st  day  of  March^  to  the  circuit  in  April 
was  time  enough  to  notice. 

Fer  Curiam.  The  defendant  had  a  right  to  move, 
and,  therefore,  though  we  deny  his  motion,  it  must 
be  on  payment  of  costs ;  but,  from  the  circumstan- 
ces of  the  case>  the  plaintiff  is  excused  from  stipu- 
lating. 

Thompson,  J.  I  do  not  think  this  according  to 
practice.  The  cause  was  long  enough  at  issue  to  al- 
low of  a  notice,  and  he  ought,  therefore,  to  stipulate. 

*^*  It  was  said  by  the  bench,  that  in  all  cases 
the  period  within  which  costs  are  to  be  paid  is  twenty 
days. 


Myndert  Lansing  v.  David  Homer. 

EMOTT moved  to  set  aside  the  default  entered  the 
^l^t  oi  January  last,  and  the  judgment  and  execution 
thereon,  upon  the  affidavit  of  the  defendant  swearing 
to  merits,  and  one  from  his  attorney,  stating  that  notice 
of  retainer  and  of  special  bail  had  been  in  due  time 
transmitted  with  the  bail-piece  by  the  mail,  to  his 
agent  in  Albany ^  desiring  him  to  serve  them  on  the 
attorney  of  the  plaintiff,  and  that  he  himself  had  never 
received  a  declaration. 
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M^  jTerm,  Bleecktr^  contra,  rtad  an  affidavit,  setting  forth  that 
he  had  never  received  any  notice  of  retainer  or  bail, 
and  that  he  had  proceeded  regularly. 

Ke  k  t,  C-  J.  As  the  papers  were  sefit  to  the  par- 
ty's own  agent,  why  does  not  he  show  that  he  has  not 
received  them  ?  This  was  his  dutv,  and  the  not  do- 
ing  so  is  a  palpable  neglect.  There  is  also  a  laches  in 
not  applying  last  term.  The  defendant  can  take  noth- 
ing by  his  motion. 


Lewis  Du  Boys  v.  Henry  Frank. 

SANFORD  moved  to  change  the  venue  in  an  ac« 
tion  of  covenant,  from  Dutchess  xo Montgomery y  on  2gi 
affidavit  stating  that  he  had  a  great  number  of  wit- 
nesses, all  of  whom,  excepting  one  in  Renssitlaer^  tt- 
sided  in  Montgomery. 

G.  Fan  JVess^  contra.  TTie  action  is  transitor}'. 

Kent,  C.  J.  We  last  term  decided,  that  where 
the  body  of  witnesses  resided  m  a  county  di&rent 
from  that  in  which  the  venue  was  laid,  we  would 
change  it  on  the  application  of  the  defendant,  unless 
the  plaintiff  show  that  he  has  witnesses  where  the 
venue  is  laid.     Take  your  motion. 


Cornelius  C^Beekman  v.  Befijamin  Franker. 

IT  was  ruled  that  ignorance  of  the  necessity  of 
employing  an  attorney,  previous  to  the  trial  of  the 
cause,  is  not  sufficient  to  induce  the  court  to  set  aside 
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a  H^gulard^auit  and  subsequent  proceedings,  thou^  ^^  "^^^» 
accompanied  with  a  strong  affidavit  of  merits.  ....^.^1^ 


James  Woods  v.  Ephraim  Hart. 

,BOGERT  moved  to  set  aside  the  inquisition  as- 
sessing very  small  damages,  on  account  of  the  she- 
riff's having  permitted  a  person  to  remain  and  con« 
verse  with  the  jury,  whilst  deliberating  on  their  ver- 
dict, though  known  to  be  inimical  to  the  plaintiff,  and 
rejected  as  a  juror  on  that  account. 

Hoffman^  contra.  On  inquests,  after  a  default, 
confessing  a  cause  of  action,  there  never  is  the  same 
regularity,  as  on  a  trial  where  the  very  right  is  ques- 
tioned. It  is  not  alleged  that  the  man  who  remained 
with  the  jury  spoke  adversely  of  the  plaintiff,  or  used 
any  means  to  lessen  the  amount  of  damages. 

JBogerty  in  reply.     On  an  inquisition  the  law  is  as 
jealous  of  the  conduct  of  jurors  as  on  a  trial,  4  Z).  &f 
£.  473.*     The  oath  of  the  constable  is  the  same,  and  •  stainton  v. 
^ows  the  same  conduct  is  required  in  one  case  as 
the  other. 

Kent,  C.  J.  No  one  ought  to  mix  with  a  jury 
whilst  deliberating.  They  should,  to  preserve  the 
purity  of  justice,  be  kept  by  themselves,  and  on  this 
point  there  is  no  difference  between  an  inquiry  before 
the  sheriff,  and  a  trial.  The  inquisition  must,  there- 
fore, be  set  aside,  each  party  paying  his  own  costs. 
We  order  it  thus,  beciluse  neither  party  is  to  blame  ; 
and,  were  wc  to  direct  them  to  abide  the  event  of  the 
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Mar  Tent,  sttit,  it  would,  in  fact,  as  there  has  been  a  default,  be 

1805 

J..^  saying  the  de^ndant  b  to  pay  them.  This  case^ 
therefore,  is  to  be  distinguished  from  that  of  granting 
a  new  trial  after  verdict,  for  the  misbehaviour  of  the 
jury.  There,  each  of  the  litigants  has  a  chance  iix 
his  favour,  and  ordering  the  costs,  on  such  occasion, 
to  abide  the  event  of  the  suit,  does  not*  necessarily, 
impose  them  on  either.     Here  the  event  b  known. 

James  Howell  v.  Daniel  Detmistwu 

THE  plaintiff  in  this  cause  filed  his  declaration  de 
bene  esse^  and  entered  his  rule  to  plead  on  the  return 
day  of  the  writ  on  which  the  defendant  was  taken,  but 
the  writ  was  not,  in  fact,  returned  till  seven  days  af- 
terwards. 

Blake^  on  these  grounds,  moved  to  set  aside  the  de* 
fault  and  all  subsequent  proceedings. 

Emott^  contra* 

Kent,  C.  J.  The  rule  to  plead  was  irreg&larly 
.  entered ;  because,  until  the  writ  be  returned^  bail  fil^^ 
ed,  or  an  appearance  entered,  there  is  no  basis  for  a 
proceeding,  and  the  court  has  no  cognizance  of  the 
cause,  so  as  to  authorise  pleadings.  With  respect 
to  their  being  no  merits,  we  never  regard  that,  when 
the  application  is  for  irregularity. 

Matthias  and  James  Bruen  v.  Adams  ondMerrilL 

WOODS  moved  to  set  aside  an  inquest  taken 
.  early  in  the  last  New-  York  sittings^  in  the  absence  of 
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the  defendants'  attorney,  on  an  affidavit  stating  that  >'«y  Tetm, 
the  demand  was  for  more  than  was  actually  due*  and  *^ 
the  cause  stood  so  low  down  in  the  calendar  as  No. 
116. 


T.  L.  Ogdenj  contra,  read  a  deposition  showing, 
that  the  attorney  for  the  defendants  had  acknowledg- 
ed delay  would  be  desirable,  under  their  then  embar- 
rassed circumstances^  and  that  a  frivolous  demurrer 
had  already  been  filed  and  overruled.  He  contended 
also,  that  the  affidavit  of  the  defendants  was  insuffi- 
cient, in  not  expressly  averriikg  there  was  a  defence. 

ff^oods^  in  reply.  The  same  thing  is  in  substance 
done.  All  inquests  at  a  circuit  are  at  the  peril  of  the 
party.     BoQievelt  v.  Kemper y  antCy  341. 

Thompson,  J.  The  practice  I  adopted  was,  that  if 
the  defendant's  counsel  said  there  was  a  defence,  I  did 
not  allow  it  to  be  taken. 

JPer  Curiam.  The  affidavit  is  defective 'in  not  say- 
ing there  is  a  defence  **  as  advised  bj'  counsel.'^  In 
this  case  there  has  been  a  frivolous  demurrer,  and 
that  is  a  very  suspicious  circumstance.  The  defend- 
ants, therefore,  take  nothing  by  their  motion. 

Jonathan  Holmes  v.  Elisha  JFilliams. 

THE  defendant,  in  a  suit  against  the  plaintiff,  the 
vemie  of  which  was  laid  in  Albany^  had  obtained  a 
judgment  in  which  the  costs  awarded  were  nine  dol- 
lars 12  cents,  and  on  the  supposition  that  the  original 
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Mftf  Tmmf  €^.  9a.  had  issued  into  Cobdmtf^  sued  out  a  tesUtimn 

i ■■■     ca.  9a.  inserting  14 dollars 44 cents.    The  now  plaifK 

tiff  having  been  taken  on  this  writ  brought  the  pre- 
sent acticMi  for  false  imprisonment. 

TFilUamsy  on  an  affidavit  disclosing  the  above  (acts, 
and  adding  that  he  did  not  persrmally  issue  the  execu- 
tion or  ever  see  it,  or  knew  of  the  mistake  till  the  6th 
day  of  the  present  month,  moved  to  amend  the  tes- 
tatum  ca.  sa.  by  expunging  the  14  dollars  44  cents^ 
and  inserting  9  dollars  1 2  cents. 

« 

Fan  fPyckj  contra.  This  is  an  application  in  one 
suit,  to  amend  mistakes  and  errors  in  another.  If 
the  amendment  is  to  be  in  the  cause  of  fTUliams  v. 
Holmes,  the  papers  ought  not  to  be  entituled  in  that 
of  Holmes  v.  Williams.  The  motion  goes  to  take 
away  the  basis  and  foundation  of  our  action. 

Per  Curiam.     Take  your  motion. 

Robert  G.  Shaw  and  Christopher  Barker  v.  Jtobert 
Col/ax  J  fVilliam  Col/ax  and  jilexander  Richards. 

ON  the  last  day  of  February  term,  the  defendants, 
Robert  Colfax  and  Alexander  Richards^  entered  a  de- 
iault  against  the  plaintifik  for  not  declarbg. 

Hopkins  moved  to  set  it  aside,  together  with  the 
subsequent  proceedings  on  these  facts. 
• 

.  In  JSfaoember  term  last,  the  capias  issued  was  re^ 
turned  **  taken,'*  as  to  Robert  Col/ax  and  AlexMder 
Richards^  and  "  not  found,"  as  to  fFiUiam  Colfax,  to 
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unrest  whom,  several  ineffectual  attempts  had  been  ^^^^^^ 

made,  as  he  resided  in  New-Jerstt/y  and  either  did   ■■  ■     ■  \ 

not  come  into  Kew-Yark  at  all,  or  did  it  so  secretly  at 

to  avoid  the  process  sued  out,  but  on  that  account, 

the  idea  of  proceeding  against  him,  was  not  relia* 

quished ;  on  the  contr^rj',  an  alias  capias  had  been 

sued  out,  under  the  belief  that  he  had  received  infor- 

tnation  of  the  former  writ,  but  before  it  was  issued 

a  rule  to  declare  against  the  other  two  defendants  ha4 

been  served,  upon  which  the  present  default  had 

been  entered. 

He  argued  that  at  common  law,  the  plaintiff  could 
not  proceed  till  all  the  defendants  were  brought  in  ; 
and  though  by  statute,*  a  different  practice  might  be     ,  ^^^  ^^^ 
pursued,  still  it  was  at  the  election  of  the  plaintiff,  ^^  amend- 

*^  '  *  ment  of  the 

and  therefore,  no  advantage  could  be  taken  of  the  laws,  i  Rem. 
omission.    For  this  he  cited  TidcPs  Practice^  376— 9* 

D.  A.  Ogden,  contra*  Had  the  proceeding  been 
by  original,  the  authority  relied  on  might  have  ap- 
plied, but  as  it  is  by  bill,  the  plaintiffs  have  placed 
themselves  in  the  same  situation,  as  if  all  the  defend* 
ants  had  appeared.  If  necessary  that  all  the  defend-'  . 
ants  should  be  brought  in,  the  plaintiffs  should  Viscvfi 
obtained  an  order  to  enlarge  the  time  for  declarii%« 
According  to  the  practice  now  contended  for,  a  de- 
fendant may  be  kept  under  bail  for  his  life« 

HopkinSf  in  reply.  Whether  the  proceeding  is  bjr 
bill,  (H-  original,  is  immaterial^  llie  distinction  i» 
whether  the  suit  be  in  trespass  or  on  contract.  In  the 
folder  they  may  sever,  in  the.lattfr  they  cannot ;  m 
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May  Tend,  they  theitfore  mu9t  be  proceeded  i^gainst  joindy*  tbey 

,  cannot  separately  nonpross.      Suppose  the  only  sol* 

Ycnt  defendant  not  to  be  taken,  must  a  plaintiff  go  on 
against  a  person  from  whom  nothing  can  be  recover* 
ed  ?  The  inconvenience  alone  of  such  a  principle, 
is  a  sufficient  argument  against  \U 

Per  Curiam.  The  plaintifis  should  have  applied 
for  further  time  to  declare,  and  shown  either  th^ 
they  were  endeavouring  to  bring  all  the  defen<knts 
into  court,  or  pursuing  one  to  outlawry.  That  would 
have  been  a  good  ground  to  enlarge  the  rule  from 

lime  to  time.  Not  having  done  so,  and  being  autho- 
rised by  our  act  to  proceed  against  the  defendants 
brought  in,  the  plaintiffs  were  liable  to  be  non- 
prossed equally  as  if  all  the  defendants  had  been  be- 
fore us, 

Robinson  and  Hartshorne  v.  FisKer. 

TO  a  declaration  on  a  promissory  note,  the  defend- 
ant pleaded  in  bar,  that  die  assumpsit  was  by  him  and 
Bobinson  jointly,  and  not  by  him  separately.*  The 
plaintiffs'  attorney  considering  the  plea  a  nullity,  en- 
tered a  default. 

JFoods  moved  to  set  it  aside,  and  cited  in  support 
of  the  plea  a  precedent  in  3  Jf^ent.  1 14.  He  said  al- 
so, no  plea  could  be  treated  as  a  nullity,  unless  it  ap- 
peared on  the  face  of  it  to  be  frivolous.     In  all  other 


*  See  Muitnuaring  v.  iV«tpmaa»  2  Bo$.  &  PuU.  laOi  in  iThioli  such  a 
plea  as  the  present  was  bcld  good  on  demurrer,  on  the  auUumtj  iif 
Moffat  V.  Van  MiUingen  and  orAer#,  E.  27  G.  III.  B.  R,  declaring  that 
the  matter  was  not  pietdabie  in  abatement. 
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cases  the  court  would  drive  the  defendant  to  his  de-  ^*y^  J*'™^ 
murrer.  * 

.  G.  Ogden,  c(mtni.  The  matter  of  this  plea  is 
clearLy  in  abatement ;  and  if  so,  might,  for  want  of 
being  verified  by  affidavit,  be  treated  as  a  nullity.  1 
Sell.  301. 

9 

Per  Curiam^  delivered  by  Livingston,  J.  This 
is  a  dilatory  plea,  the  definition  of  which  is,  that  it 
only  delays  the  suit  by  questioning  the  propriety  of 
the  remedy  rather  than  by  denying  the  injury.  Thus 
the  injury  complained  of  here,  is  not  denied,  but  that 
it  was  committed  with  another.  If  it  be  a  plea  of  this 
description,  it  wants  the  verification  required  by  sta- 
tute, and  is  therefore  bad.  Even  as  a  plea  in  bar,  I 
should  not  be  for  countenancing  it,  for  it  is  totally  out 
of  the  usual  form  of  general  issue  which  it  was  intend- 
ed to  try,  and  which  would  have  answered  as  well, 
and  furnished  a  record  in  the  common  form. 

Foul  Schenk  and  Henry  Ten  Broeck  v.  Melanchton 

Uoyd  fFoobey. 

/■ 
IN  scire  facias^  to  revive  two  judgments,  one  for 

;C4,224,  the  other  for  ;Cl,718,  obtained  in  1783,  in- 
quests had  been  taken  at  the  sittings  in  Decem- 
ber, 1803. 

D.  A.  Ogden^  under  an  agreement  that  the  appli- 
cation should  be  considered  as  in  time,  moved  to  set 
them  aside  on  affidavits,  which  contained  in  substancq 
these  facts. 


1605. 
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•«*y  T«o5  The  defendant,  who  lives  at  Plat^urg  in  the  comw 
ty  of  Ctinton,  was  in  1785,  duly  discharged  under  the 
then  insolvent  law  of  the  state.  In  February^  1803, 
the  declarations  were  filed,  to  which  payment  waa^ 
pleaded,  with  notices  subjoined  of  giving  the  dis- 
chai^,  &c.  in  evidence  ;  but  a$«  on  procuring  a  co^ 
py  of  the  proceedings  under  the  insolvent  law^,  the 
dischai^  itself  could  not  be  found,  the  attorney  <rf 
the  defendant  wrote  to  him  ^n  the  August  following, 
communicating  this  circumstance,  and  requesting 
him  to  make  inquiry  after  it.  On  the  cause  being 
noticed  for  trial  on  the  12th  of  December  in  that  year, 
the  defendant's  attorney  again  wrote  to  him,  repeat- 
ing the  contents  of  his  former  letter ;  and  urging  him 
to  attend  personally,  that  measures  might  be  taken  to 
procure  the  discharge,  or  substantiate  by  parol  evi- 
dence its  former  existence  and  loss.  The  first  of 
these  letters  did  not  reach  the  defendant  till  the  mid- 
dle of  September,  the  latter  not  till  the  29th  of  No^ 
vember^  then  next.  To  each  of  these  the  defendant 
replied,  stating  that  in  consequence  of  a  fractured  leg, 
he  was  utterly  unable  to  travel,  and  desiring  the  trial 
to  be  postponed  till  the  JFeftn/ary  following,  as,  by  that 
time,  he  hoped  to  be  able  to  procure  the  discharge, 
which  bad  been  given  to  Mr.  Du  Boys^  the  then  she- 
riff of  Dutchess^  to  warrant  his  release  from  confine- 
ment. The  first  of  these  answers  never  came  to 
band,  and  the  latter  which  was  received  bore  date  on 
the  18th  of  December;  but  though  the  discharge  it- 
self was  not  found,  the  attorney  employed  for  the  in- 
solvent, who  was  also  assignee  of  his  estate,  swore 
that  the  discharge  had  been  obtained  on  a  due  an^ 
full  adherence  to  the  requisites  of  the  act,  and  that  he 
was  then  petitioning  congress  for  the  lands  to  which 
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the  defendant  was  entitled,  as  an  officer  in  the  revo-  ^^\I^ 
lutionary  army,  in  consequence  of  their  having  pass^  ■'*. 

ed  by  the  assignment  of  the  insolvent's  estate.  None 
€i  these  circumstances,  however,  appeared  when  the 
inquests  were  taken  ;  for  the  counsel  of  the  defend- 
ant, when  the  causes  were  called  on^  refused  to  an- 
swer the  court  whether  there  was  any  defence,  thinks 
kig  that  he  was  not  bound  to  do  so,  and  in  conse- 
quence of  this  silence  the  inqtiests  were  taken. 

Per  Curiam f  delivered  by  Spencer,  J.  The  in- 
quest is  regular.  Counsel,  if  present,  ought  to  answer 
whether  he  believes  there  is  a  defence.  The  time  at  .  ' 
which  a  trial  shall  come  on,  is  not  the  privilege  of  a 
defendant,  but  is  adopted  from  a  regard  to  the  se- 
niority of  issues.  Infinite  delay  would  take  place  in 
cases  where  no  dispute  exists,  if  the  counsel  were  to 
be  mute  when  required  to  state  whether  there  be  a 
defence.  It  appears,  however,  that  the  defendant 
has  been  discharged  under  an  insolvent  act,  and  by 
accident  has  not  been  able  to  produce  his  discharge 
to  his  attorney.  But  though  the  court  will  not  deddi^ 
in  this  way,  whether  parol  evidence  might  or  might 
not  be  given  of  its  loss  and  contents,  yet  they  will  re- 
gard the  peculiar  situation  of  parties.  In  this  case 
the  defendant  lives  remote,  and  was  from  that  cir- 
cumstance, ahd  infirmity,  prevented  from  attending 
to  these  suits  at  an  earlier  period.  The  moral  obtt^ 
gation,  under  which  the  defendant  is  supposed  to  la- 
bour of  paying  his  debts,  is  not  to  operate  with  the 
court,  unless  a  new  liability  has  been  inturred.  From 
the  misconception  of  counsel,  the^  remote  distance  of 
the  defendant,  his  infirmities,  and  bis  having  a  meiito- 


r 
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,  rious  defence,  the  court  grant  the  applicati( 


' payment  6f costs* 


'  Anonymous. 


•  The  court  refused  to  permit  the  general  issue  to  be 
withdrawn  to  let  in  a  plea  of  coverture  in  abatement, 
delivered  after  service  of  the  general  issue,  though 
the  defendant  swore  the  general  issue  was  pleaded 
ivithout  his  knowledge,  by  a  person  he  never  meant 
to  retain  as  attorney,  and  the  plea  in  abatement  was 
delivered  in  due  time* 

Samuel  Bayard  v.  Samuel  B.  and  Richard  M. 

Malcolm. 

THE  notice  of  moticm  was  not  for  the  first  day  of 
term. 

Munro  accounted  for  this  by  an  affidavit,  stating 
that  he  had  absolutely  forgotten  the  day  on  which  the 
term  commenced,  imagining  it  to  be  one  week  later 
than  it  really  was. 

Harison^  contra^  objected  to  the  reception  of  this 
excuse,  as  Mr.  Tawt  was  the  attorney  on  the  record, 
therefore  for  him  the  forgetfulness  of  Mr.  Munro 
could  affiird  no  excuse. 

Per  Curiam.  There  can  be  no  doubt  of  the  mis- 
take, nor  but  that  the  whole  is  in  good  fiiith. 

'    Though  Mr.  Tcfwt  appears  the  attorney  on  record, 
every  one  knows  the  connexion  between  him  and 
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Mr.  'Munro.    He  is  to  be  supposed  to  act  9nly  ^der  m^;"  Ten*^ 
the  direction  of  Mr.  Mmnv. 


Samuel  Siryker  v.  Thomas  TumhuU^  Aobert  Dtnttfft 

and  Bcmardus  Foorhees. 

HARISON,  on  behalf  of  the  defendants,  moved 
for  a  foreign  and  struck  jury ,  to  be  taken  from  the  city 
and  county  of  New-  York,  on  an  affidavit,  stating  that 
the  suit  was  prosecuted  at  the  joint  expense  of  the'in* 
habitants  of  tli^  town  of  Grqvesend  in  JTing^s  county ^ 
who  had  combined  for  the  maintenance  of  a  supposed 
right,  claimed  by  them  as  inhabitants  of  the  said 
town,  of  erecting  huts  for  the  purpose  of  fishing,  up- 
bn  the  lands  of  the  defendants ;  of  taking  and  heap- 
ing up  sea- weed,  and  carr}Mng  it  away  at  their  plea- 
isure,  and  that  other  claims  and  disputes,  in  some  re- 
spects of  a  similar  nature>  exist  in  the  neighbouring 
county  of  Bichmcmd. 

Baldwin^  contra*  The  same  principle  woul4  war- 
rant the  application  in  most  insurance  causes.  Those 
interested  in  a  point,  contribute  their  quotas  towards 

the  defence.  No  more  is  done  here.  jBut  why  not 
take  the  jury  from  Queen^s  or  any  other  county  99 
Long-Island  ? 

Kb  V  Ti  G.  J.  Thi(  is  a  cause  in  which  the  right  of 
fishery, will  come  in  question.  Where  the  counties 
are  so  small  as  these  mentioned,  ^n  impartial  trial 
cannpt  be  had,  on  a.  claim  of  a  general  nature.  Nap-^ 
Xork  is  as  near  as  any  other,  and  where  a  right  offish- 
er}',  or  any  similar  claim  is  to  be  litigated,  it  is,  in  my 

3  V 
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M«y  Tera%  ofiii^Tit  sufficient  to  take  the  matter  from  a  Lon^- 
,.  ■  Island  jury.    The  expense  is  ail  Uie  door  oCthe  partj^ 

who  applies,  and  the  contribution  to  support  the  snit^ 
shows-  strongly  the  disposition  of  the  countj* 

* 

The    People  v.   Jesse  Surdoek  and  Jonathan 

Case. 

AN  indictment  found  against  the  defi^dants  for  a 
focible  entry  and  detainer,  in  jlpril  term,  1798,  had, 
on  being  removed  into  this  court,  been  quashed,  and 
restitution  ordered,  l)ut  the  record  of  it  could  not,  on 
search  in  the  clerk^s  ofEtcCy  be  founds 

•  * 

Jliker  applied  for  leave  to  file  a  record  nunepr^ 
tunc^  on  an  affidavit  by  the  attorney  employed  in  the 
prosecotion,  disclosing  the  above  ^acts,  and  tjiat^  on 
an  examination  of  his  register,  he  found  not  only  that 
a  record  had  been  duly  filed,  but  that  fie  actually  ob- 
tained an  exemplification  of  it,  which  had  been  lost* 

Granted  accordingly. 

Daniel  Delavan  v.  Jonas  C.  Baldwin. 

MOTION  by  the  defendant,  to  change  the  venue 
from  the  city  and  county  of  JS/ew-Yorky  to  Oncm- 
daga. 

In  Kavember  last,  at  which  time  the  plaintiff  was 
entitled  to  enter  a  default  fbr  want  of  a  plea,  notice  o^ 
a  sim3ar  motion  was  given,  but  frOm  the  papers  not 
having  been  received  in  season  by  the  agent  of  Babt- 
win^s  attorney,  the  application  was  not  then  made^ 
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In  JMl  3  plea  of  the  g^eral  issoe  was  given  and  re-  Mty  Term, 
xseived.  ■ 


Munroj  contra.    The  defendant  is  too  late. 

Kent,  C.  J.  I  am  of  opinion  the  venue  ought  to 
be  changed  as  tliere  has  been  no  loss  of  trjial,  ^nd  there 
will  be  no  delay.  This  I  think  ought  to  be  the  regui- 
lating  principle,  as  these  appfications  are  to  the  dis- 
cretion of  the  court. 

LiYiNCSTONy  I.  I  am  against  departing  from  th^ 
practice,  by  which  defendants  are  restricted  from 
making  these  motions'after  plea  pleaded.  Nor  do  I 
ihink  there  is  a  sufficient  reason  for  not  having  asked 
for  this  favour  in  November  last.  But  what  weighs 
greatly  with  me  is,  that  the  application  is  on  the  eve 
of  a  circuit,  and  ma^  impose  rather  hard  terms  on  the 
plaintiff. 

Spencer,  J.  I  concur  Iq  the  sesitimen^  of  mjr 
brother  Uvingston. 

•  Thompson,  J.  The  only  difficulty  in  my  mind, 
was  with  regard  to  this  request  being  after  issue 
joined,  subsequent  to  which,  all  increase  of  expenses 
ought,  if  possible,  to  be  avoided.  But  as  no  delay 
will  be  created,  I  think  we  ought  to  grant  the  rule, 
and  had  the  plaintiff  shown  any  hardship  likely  to 
sirise  from  it^  we  might  have  imposed  such  terms  as 
to  prevent  any  injury.  The  laches  I  consider  to  hav^j 
ibeen  entirely  waived  by  accepting  a  plea<» 
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^y^«n^  Tou^Kinfs,  J.  That  is  the  opinioa  I  entertain* 
When  a  plaintiff  receives  a  plea  which  he  is  not 
obliged  to  take^  he  cures. the  antecedent  laches.  I 
agree  therefore  with  the  t^hicf  Justice  and  Mr,  Jus- 
tice Thompson. 

James  Moos&oeh  v.  tkmiel  S.  Dean. 


AFTER  a  long  and  desultory  ailment,  th^ 
counsel  for  the  plaintiff  took  an  exception  to  the 
titling  the  notice  of  motion,  and  affidavit  on  which 
founded. 

per  Curiam^  All  objections  of  this  sort  oug^t  t^ 
be  submitted  as  preliminary  questions.  We  are  not 
to  sit  here,  have  the  grounds  of  motion  laboriously  in- 
vestigated on  a  long  discussion,  and  then  have  a  mat- 
ter of  mere  form  pressed  upon  us.  The  entering 
into  the  argument  k  a  waiver  of  all  objections  against 
its  coming  on. 

#f^«  The  court  in  this  cause  said,  that  when  an 
affidavit  does  not  state  that  which  ought  to  be  al- 
leged in  support  of  the  rnqtion,  the  presumption  b» 
it  could  not  be  ^serted,  and  the  inference  of  the 
^nch  will  be  against  the  parQr  guilty  of  the  omis- 
sion* 


JiUksm^  ex  dem.  Rachael  Lewis  and  others^  v.  John 

Van  Jjoon* 

WOOD  WORTH  moved  for  a  commission  to  be 
directed  to  persons  in  this  state,  to  take  the  exami- 
naticm  of  witnesses  in  Pennsylvania. 
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iKgy*  against  its  being  allowed,  urged  the  direc-  May  ^na. 
lion.  ■ '  ■'' 


fer  Curtam.  The  act*  does  not  specify,  that  •  For  the 
the  commissioners  should  hve  m  the  state  to  which  of  the  Uw, 
the  commission  is  addressed.  ^i,  mc.  ii. 

Take  your  motion. 

Anonymous. 

THE  application  was  for  a  rule  ordering  a  justice 
to  return  certain  parts  of  the  conduct  of  the  jury 
which  it  was  said  amounted  to  misbehaviour. 


Per  Curiam.  The  justice  is  not  answerable  for 
this,  nor  was  it  a  matter  before  him.  We  cannot  or- 
der him  to  return  that,  over  which  he  had  no  judicial 
controul,  and  which  was  never  submitted  to  him^ 

Radctiff  and  Davis  v.  the  Marine  Insurance  Com- 
pany. 

THESE  points  were  ruled  :  1st.  A  judge  may 
grant  and  annul  his  own  order  to  stay  proceedings 
on  a  c^^e  made  as  well  in  term  as  in  vacation,  and 
this,  though  a  rule  for  judgment  be  entered,  the  de- 
cision  in  Shepherd  ads.  Case^  antej  p.  94,  applying  to 
judgments  perfected.  24.  If  a  judge  has  granted  an 
order  to  stay  proceedings  on  a  case  made,  on  account 
of  an  improper  item  allowed  by  a  jury,  and  he  de- 
clare this  to  have  been  his  only  reason,  the  court  may, 
on  such  item  being  relinquished,  vacate  the  order. 
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May  Tern, 
1805. 


Birdf  Savage  and  Bird  v.  Pierpoint. 

A  CASE  having  been  made,  after  a  verdict  in  this 

cause  for  a  very  considerable  sum,  the  justice  of  the 

demand  to  which  was  not  so  much  questioned,  a$ 

whether  it  should  be  paid  to  the  plaintiffs,  or  the  as- 

♦  signee  of  one  of  them  ; 

RadcUff,  on  an  affidavit  showing  that  the  debt  was 
actually  due,  moved  for  liberty  to  enter  up  judgment, 
in  order  to  bind  the  lands  of  the  defendant. 

Riggs  and  H^ffmatif  contnu 

Per  Curiam.  We  are  all  of  opinion  that  you  can 
take  nothing  by  your  motion.  There  would  be  no 
limitation  to  this  kind  of  practice.  It  would  be  ask- 
ed in  every  cause,  and  in  every  stage.  A  verdict  is 
no  evidence  of  right ;  in  many  cases  no  more  than 
filing  the  declaration.  To  the  country  at  large  such 
a  principle  would  operate  very  injuriously.  In  the 
English  courts  such  a  measure  has  never  been  at- 
tempted, though  from  the  practice  of  directing,  in 
important  ciases,  two  and  even  tliree  arguments,  the 
delay  must  sonietimes  be  very  great.  It  is  a  mere 
,  matter  of  possibility  where  the  justice  of  the  case  is. 
To  make  a  rule  here,  we  must  do  so  in  all  cases,  and 
the  result  would  be,  that  wherever  there  was  a  certi- 
ficate to  stay  proceedings,  it  would  be  followed  by  a 
judgment.  The  plaintiffs  show  no  right  to  the  debt, 
though  it  may  be  due,  and  as  to  the  sum,  100  dollars 
to  some  persons  are  of  as  much  importance  as  1000 
dollars  to  others.  We  therefore  deny  the  applicar 
tion,  with  costs  for  resisting. 


m  THE  SUPREME  COURT.  46S? 


Oiles  V.  Caines. 

After  noticing  for  trial,  It  was  discovered  thalt 
the  defendant's  attorney  had  not  filed  the  plea,  a  copy 
of  which  he  had  delivered  3  the  plaintiff  therefore  en- 
tered  a  default  as  for  want  of  a  plea.  To  set  aside 
thisi  the  defendant  noticed  for  the  first  day  of  term, 
but  having  obtained  no  order  to  stay  proceedings,  and 
not  bringing  on  the  ihotion  upon  that  day,  the  plain- 
tiff duly  executed  a  writ  of  inquiry.  On  these  facts, 
and  a  strong  affidavit  of  a  good  and  substantial  de- 
fence upon  the  merits, 

Caines  moved  to  set  aside  the  default  and  all  subse*^ 
quent  proceedings.  There  was  a  distinction  to  be 
taken  he  said,  between  the  circumstances  here,  and 
those  in  Shepherd  ads.  Case^  antCy  p.  94.  There^  the 
plaintiff  had  done  no  act  to  waive  the  default,  and 
therefore  as  it  stood  in  full  force,  his  perfecting  his 
judgment  afterwards  was  regular ;  but  in  the  present 
instance^  he  had,  by  joining  issue  and  noticing  for 
trial,  waived  the  mere  form  of  filing  the  plea,  and 
had  no  default  on  which  to  rest.  He  had  himself 
knocked  away  the  foundation  on  which  he  stood. 
As  to  the  want  of  filing  the  plea,  that  was  from  a  mere 
form,  and  the  court  would  order  it  to  be  done  on  the 
su^estion  of  the  plaintiff  himself.  Cohan  ads.  Kip^ 
antCf  p.  50.  ci       \ 

« 

Evertscmy  contra.  Thb  is  not  to  be  distinguished 
from  Shepherd  ads.  Case*  The  plaintiff  could  not 
waive  that  which  he  did  not  know. 


May   Term* 
2805. 
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Bfajr  Tem»  Per  Curiam.  The  omission  of  filing  the  plea^ 
■  not  being  known  when  issue  was  joined^  or  the  cause 
noticed,  cannot  be  cured  by  those  acts.  The  princi* 
pie  therefore  of  Shepherd  ads.  CasCy  applies.  Though 
there  is  a  strong  affidavit  of  merits,  we  can  relieve 
only  on  terms  ;  those  must  be  payment  of  oostSi  ami 
filing  the  plea  mstanter. 


AUGUST  TERM,  1805, 


Deodatus  Ciark  v.  Isaac  Fro9t  and  Wife. 

SIMONDS,  on  an  application  to  set  aside  a  de- 
fault and  all  subsequent  proceedings,  relied  on  an 
affidavit  made  by  the  defendants'  son,  setting  forth 
an  agreement  to  stop  all  further  measures  in  conse- 
quence of  a  settlement  then  made,  and  showing,  as  a 
cause  for  the  deposition  being  by  the  son,  that  his 
parents  were  so  old  and  infirm  they  could  not  go  to 
a  commissioner  to  be  sworn,  but  that  he,  the  depo- 
nent, having  been  employed  to  take  care  of  their  in- 
terests, was  perfectly  acquainted  with  the  merits  of 
the  cause,  and  all  that  had  taken  place. 


«• 


Goldy  in  opposition,  read  four  depositions  flatly  con« 
tradicting  the  setdpment,  and  the  inability  of  the  de- 
fendants  ;  and  also  stating  the  deponent  on  their  be-' 
half,  to  be  a  person  totally  devoid  of  all  credit.    Re 
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ii^  contended  that  the  motion  ought  to  b^  fiHUiddl  ^^^^^Jg^ 
on  the  affidavit  of  the  party ;  therefore,  that  by  the 
noa  ought  not  to  have  been  read. 

Simonds,  in  reply,  offered  aMdavitd  to  stipport  tbi 
character  of  the  son«  by  showing  the  settlement  he 
Mentioned  had  actuaHy  taken  place.  - 


Curktm.  We  will  allow  affidavits,  tx  othe^ 
documents,  to  be  adduced  to  establish  the  general 
reputation  of  a  person  whose  character  has  been  im- 
peached, but  we  cannot  hear  any  thing  supplemen- 
tary read,  to  substantiate  th^  ground  of  motion.  Co- 
pies of  all  that  is  relied  on  for  such  a  purpose,  should 
be  served*  In  the  present  instance^,  the  incapacity 
of  the  defendants  is  denied  i  and  when  a  third  per^ 
son  makes  an  affidavit,  a  sufficient  reason  should  be 
shown,  w]>y  it  wata  qot  by.  the  defenditfit  himself.^ — 
Besides,  a  commissioner  ou^t  to  have  gone  to  their 
house  %  and  was  the  iiffidavit  of  their  son  to  be  re- 
ceived, it  would  stlH  be  insufficient  t  for  it  siibuld 
have  set  forth  what  settlement  was  madi^,  as  it  mi^ 
have  been  conditional.  Take  nothing  by  your  mo« 
llbni,  and  pay  the  costs  of  resastingi 

Elijah  Ranney  v.  Joseph  Crary. 

IN  a  fortner  term,  this  cMoe  had,  after  joinder  in 
error>  been  brought  up  for  argument,;  but  the  court 
dhserving  that  the' justice  had  madfe  no  return  to  the 
c^^iorari  attached  to  the  pipers,  direetcd'aiiife;  t>r-' 
dering  one  by  the  first  day  of  the  next  term*  Bc- 
fcre  «  service  of  this  could  be  ^fccted^  die  Justice 


4tt  '  CASES  OF  PRACTICE 

^Aw^rsi*  bad  (piitted  the  state,  and  had  never  returned  with* 
Ml    »■    «P  init.  . 

« 

JBreesff  for  the  defendant,  now  moved  to  noapraa 
the  writ,  and  have  his  costs  allowed. 

Per  Curiam.  .  Why  did  you  join  in  error  ?  Your 
costs  are  of  your  own  seeking,  and  without  any  fault 
in  the  plaintiff.  You  may  sue  out  execution  on  your 
judgment  below ;  but  the  plaintiff  must  have  Ubotf 
to  discontinue  without  costs. 


Seed  V.  Bogardus-. 

WHERE  a  judge  cannot  try  a  cause,  or  a  circuit 
faUs  through,  the  costs  abide  the  event  of  the  suit. 

Jbfhn  Holmes  v.  EUsha  fFilliams^ 

THE  affidavit  of  service  of  notice,  stated  it  to 
have  been  by.  leaving  it  at  the  dwelling-house  of  the 
agent  of  the  attorney « 

Per  Curiam.  |t  is  Hot  $ufficieiit.  You  ought  to 
have  stated  that  the  agent  was  absent,  and  to  whom 
delivered. 

Oarrit  JBagert  v«  David  Bancroft, 

WILLIAMS  moved  in  this  cause,  on  a  notice 
s^{ne^  by  himself,  *^  for  A.  B."  the  attorney. 


1 P*  Van  Kesa  excepted  to  the  signature^  ts  ^ 
being  that  of  the  attorney  himself. 


WMh^ 
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fFWiatM  in  rq>ly.    He  is  in  embarrassed  eircum*  A«r.  rmim, 
fitances,  and  could  not  be  found.    But  independent 
of  this,  the  signature  is  sufficient.     Stipulations  sign* 
cd  by  counsel  alone,   have  been  held  good  :*  so  l^^ff^j- 
his  subscriptkxi  to  a  case  made  at  a  circuit,   is 
sufficient 

Per  Curiam.  Under  die  circumstances  of  dus 
case,  we  think  the  signature  sufficient.  But  we  do 
not  by  this  mean  to  say,  that  subjoining  the  name  of 
a  counsel  in  the  cause,  is,  in  these  incidental  pro- 
ceedings, adequate  to  that  of  the  attorney.  We 
other  think  it  is  not. 

Jackson f  ex  dem.  Fisher ^  v.  Ferguson. 

ON  a  modon  for  judgment,  as  in  case  of  nonsuit, 
after  due  service,  and  when  the  attorney  was  in 
court,  the  counsel  for  the  plaintiff  asked  till  the  next 
non-enumerated  day,  to  prepare  an  affidavit  in  oppo- 
sition* 


Per  Curiam.  To  entide  to  such  a  favour,  some 
reason  should  be  offered,  evincing  why  the  affidavit 
could  not  be  prepared ;  because  the  period  of  service 
ordered  by  the  rules  of  the  court,  is,  otherwise,  pre- 
sumed  sufficient  to  enable  the  party  to  be  ready.  The 
effi^  of  the  motioii  caimot,  therefore,  bedelftyed 

Hie  President  and  Directors  of  the  New-JFindsor 

Turnpike  Road  y.  Wilson. 

FISK,  in  an  action  for  running  a  road  parallel  to 
that  of  the  corporaticm,  in  otdier  to  draw  olfaQd  iih 


/ 
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Ang,  Tcniy  jore  die  tell,  moved  to  change  the  tfmif  fcom  Qii^ge 
,  toyeW'YorM^  onab  affidavit  atatiiig  th«(  fromtlit 

prejudices  of  the  county  against  turnpilie  toada»  $m 
impartial  trial  could  not  be  had*        • 

Per  Curiam.  It  is  impossible  to  conceive^  tint 
in  so  large  a  county  as  Orange^  twelve  indifferei^ 
nen  cannot  be  obtained  to  try  a  cause  against  9h  iii- 
dividual)  for  his  sole  act»  In  such  small  countiesi  w 
Jtiehmondi  where  fishery  rights  are  oonceroediL  in 
which  almost  the  whole  community  ia  interested,  $he 
general  dispositions  of  the  people  may  warrant  the 
application  ;  but  if  it  be  allowed  in  the  present  in* 
stance,  on  every  turnpike  cause  we  shall  have  similar 
requests.  Why  not  go  into  D^itchesSy  if  it  were  ne- 
cessary to  take  the  trial  to  another  county  ?  The 
present  motion  must  be  denied,  though  the  reasoa^on 
Itrhich  it  is  founded,  mi^ht  be  a  good  reason  for  ^•- 
ing  a  struck  JMiy-. 


Jackson^  ex  dem.  Booty  y.  StUeSy  Vanbuskerk 

Tenant. 

IT  was  ruled  in  this  cause,  that  the  jurate  of  afi- 
davits  taken  before  judges  of  the  common  pleas,  dr 
commissioners,  must  be  signed  by  them,  with  the 
addition  of  their  official  descriptions ;  judges  of  the 
common  pleas  to  stile  themselves  such,  and  commis* 
sioners  to  specify  that  they  are  so. 

Brookt  V.  Hura. 

HENRY  m6ved  for  judgment  as  in  6ase  of  Aon- 
suit  on  an  affidavit^  merely  stating  for  ^  hot  bring^ 
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?'  the  cause  to  trial  at  the  last  circuit,  in  and  for  the  A«f.  Term, 

1805. 

**  county  of  MontgOtnery^^  at:CQrdin*g  to  the  practice  i  n... 

of  the  court. 

Pari9^  Cotitra^  objected  that  it  did  not  specify  where 
tiM!  venue*  was  laid.  *  Tbu  in- 

gredient  it 
not  required 

Henry  insisted  it  appeared  from  irresistible  im-  /^ApncSce. 
(lUcation,  to  have  been  in  Montgomery.  Ibniw  ^i*. 

1  Sell* Brae. 
365.  c. 

Per  Curiam.  The  affidavit  is  defective.  Had 
this  cause  been  with  a  venue  in  New-  Yorky  the  same 
mode  of  swearing  would  have  entided  you  to  your 
judgment.  We  are  not  to  infer  facts  from  affidavits^ 
when  the  party  has  it  in  his  power  to  state  them  posi- 
^vely.    The  motion  must  be  denied. 


Jacksony  exdem*  Cobleyy  v.  Falentine. 

WHERE  on  the  last  day  but  one  of  a  circuit, 
there  appear  so  many  old  causes  to  be  tried,  that  the 
judge  himself  b  of  opinion  that  a  young  issue 
could  not  be  brought  on,  and,  from  this  convic- 
tion, so  many  of  the  suitors  go  home,  that  an  un- 
expected opportunity  offers  of  trying  a  cause,  the 
plaintiff  in  which  had  with  his  witnesses,  left  the 
circuit,  the  court  said,  he  was  not  in  default,  and, 
on  a  motion  for  judgment  as  in  case  of  nonsuit,  not 
only  refused  the  application,  but  excused  from  cost$ 
and  stipulation. 
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■«i«i 


JS^ibbe  and  Titus  v.  Stoddard. 

« 

EMOTT  moved  in  this  cause  for  judgment  cm  a 
frivolousr^emurrer,  on  which  account  he  claimed  a 
priority,  upon  a  simple  notice  of  bringing  on  the 
cause  to  argument. 

Per  Curiam.  Your  notice  should  have  stated  that 
you  meant  to  apply  on  account  of  the  frivolou»iess  of 
the  demurrer,  othenvise  you  cannot  gain  jmyjire- 
ferencCf 


fTilHams  v.  Grfen* 

ft 

IT  was  ruled  that  a  circuit  court  cannot  order  a 

♦  Act  for  the  cause  to  be  referred  under  the  statute.*    That  any 

oTthe  h^,l  awardt  therefore,  under  a  rule  for  a  reference  grant^i^ 

f^  ira!    ^^  ^^  ^  circuit,  must  be  set  aside,  but  without  costs, 

$is  the  rule,  though  a  nullity,  is  an  act  of  the  court. 

Coffiny  Executor^  v.  Tracy* 

IN  error  from  a  10  pound  court,  the  defendant  re- 
lied  on  the  now  plaintiff's  having  confessed  judgment 
in  the  inferior  tribunal,  and,  therefore,  this  case  was 
distinguishable  from  those,  in  which  the  court  had 
determined  an  executor  could  not  sue  before  a  jus* 
tice  of  the  peace. 

Per  Curiam.  Consent  will  take  away  error,  but 
neither  that  nor  confession  will  give  jurisdiction. 

N.  B.  This  cause  was  tried  in  the  court  below  be* 
fore  the  act  of  the  last  session. 
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Shadwickv.  Phillips. 

ON  an  Application  for  judgment  as  in  case  of  non- 
suit  for  not  proceedmg  to  trial,  the  affidavit  stated, 
that  the  plaintiff,  as  he  was  going  to  subpcsna  his  wit- 
nesses, met  the  defendant,  who  said  he  coUld  not 
procure  his  in  time,  and  begged  him  not  to  bring  on 
the  suit.  This  he  consented  to^  and  the  verbal 
agreement  thus  niade»  it  was  insisted,  took  the  case 
out  of  the  operation  of  the  twelfth  nile  of  •d[j&n7,  1796, 
which  it  was  argued,  was  obligatory  only  on  officers 
of  the  court* 


Thompson^  J.  The  simple  question  is  as  to  the 
validity  of  the  agreement ;  whether  the  court  is  not 
bound  to  notice  it,  though  not  reduced  to  writing  ? 
Our  rule*  iiSy  "  That  no  private  agreement  or  con-  •  see 
^^  sent  between  the  parties^  &c.  shall  be  alleged  or  ^' 
*^  suggested  by  either  of  them  against  the  other,  un- 
'*  less  the  same  shall  be  reduced,"  &c.  We  think 
that  it  ought  to  extend  to  parties,  as  well  as  attomies 
in  the  suit.  Such  must  have  been  the  intention  of  the 
court ;  otherwise  it  would  have  been  restrained  to 
such  as  were  entered  into  between  attornies.  The 
words  of  the  rule  warrant  our  determination.  It  is 
as  necessary  between  parties  as  their  attornies,  and 
enforcing  this  construction  will  prevent  much  alterca- 
tion. There  is  no  difficulty  in  reducing  any  agree- 
ment into  writing.  In  the  present  instance,  indeed, 
the  e;ustence  of  the  engagement  is  not  contradicted, 
but  it  is  not  admitted  ;  and  if  it  be  of  no  validity,  it 
was  unnecessary  it  should  be  denied.    There  may 


Aue  Tensi 
1805. 
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Aag.  T«ra,  be  a  hardship  in  this  case,  but  the  court  cannot  vin 
*■  ■  »*'  what  they  think. a  proper  and  conrtet  rule  to  enforce* 
But  even  the  hardship  will  in  some  degree  disappear, 
if  we  advert  to  the  attdavits,  which  state  that  the 
parties  informed  their  attomies  of  the  arrangement. 
it  was,  therefore,  their  duty  to  go  oh,  notwithstand* 

ing  what  passed  between  their  clients. 

•  « 

Spencer,  J.  I  cannot  coincide  in  this  decision^ 
It  is  true,  with  the  general  law  of  the  land'no  man  is 
supposed  to  be  unacquainted,  and,  therefore,  igno- 
rance of  it  is  no  excuse.  Biit  tKiSs  presumptive  know- 
ledge is  not  to  be  extended  to  our  private  rules  tit 
court.  Our  officers,  indeed,  niay  be  supposed  con- 
nusant  of  them,  for  they  are  intended  to  be  always 
present  here  in  person.  "  fn  the  case  now  before  us^ 
the  rule  operates  most  unjustly.  A  plaintiff  on  the 
way  to  subpoena  his  witnesses,  meets  a  defendant, 
and  to  oblige  him,  because  he.  could  not  be  ready 
with  his,  consents  not  to  bring  on  thecau^^  and 
merely  on  account  of  this  agreement  not  being  re- 
duced to  writing,  he  is  now  lo  be  noswited.  I  tfaank 
the  practitioners  in  this  CQUft  were  the  9ubje«t  flMrr 
ter  of  the  rule,  and  it  oug^t  t9  fiffiect  them  oi^y. 

Tompkins,  J.  I  fully  concur  in  the  opinion  last 
given. 

LivTNQSTON,  J.  I  did  not  intend  to  have  giveft 
tny  reasons  for  coinciding  with  the  decision  pro- 
nounced  by  Mr.  Justice  Thompson.  *  But  to  me  it  a|>- 
pears  of  more  importance  that  the  rule  should  apply 
to  parties  than  attomies.  The  latter,  if  they  abide 
honourably  by  their  engagemeuts,  know  exactly  the 
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extent  of  them^  and  to  what  they  apply  ;  bilt  a  suitor  Anfr-  'r«mw 
can  hardly  ever  determine  the  elfect  of  his  own  words,  ■■  ■'  ■  '■>■ 
imd  we  shall  have  eternal  disputes  upcm  how  f^r  they 
mean  to  go.  The  construction  now  made,  is  clearly 
within  the  letter  of  the  k^ule^  and  Were  it  to  be  made 
ane  Wy  I  should  be  for  its  comporting  with  the  present 
decision. 


CENt,  C.  J.    The  defendant  takes  nothing 
motion. 


Fall  and  Smithy  Ovetrseersofthe  Poor  ofNem-Whid- 

soTf  V.  J0hn  JBelknap. 

IF  an  affidavit  of  service  state,  that  the  party  did 
serve  his  opponent  with  notice  of  bringing  on  the 
cause  to  ailment,  it  is,  without  setting  forth  or  pro-* 
ducing  the  notice  itself,  sufficient  to  entitle  to  judg- 
ment, tf  the  opposite  side  do  not  attend. 

Brandty  ex  dem.  Palmer,  v.  Berrian. 

THIS  was  an  application  for  the  costs  of  the  last 
circuit  at  fVcst-Chestery  upon  an  affidavit^  that  just 
as  the  plaintiff'  was  ready  for  trial,  the  defendant  ver* 
bally  agreed  to  leave  the  matter  to  ^bitration,  which 
he  had  since  refused  to  do,  though,  from'  a  reliance 
on  his  promise,  the  cause  was  not  brought  on. 

» 

*    Munro  admitted  all  the  facts^  but  said  he  was  nOt 
iiuthorised  to  consent  to  the  motioa* 

3  * 
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Amg.  T«i»  pgr  Curiam.  When  an  agrecmefit^  though  by 
parol,  is  admitted,  and  its  bemg  merely  verbal  not 
urged  against  it,, or  lelitd  on,  it  odght'  to  have  its 
effect.  But  in  this  case,  the  plaintiff  is  premature  in 
his  application.  He  must  wait  till  the  costs  of  suit 
$tt  taxed)  and  then  he  wiH  be  entitled  to  thern^ 


Jackiony  ex  dem.  Rosekrans^  v^  Hoivd. 

THE  affidavit  of  service  was  by  the  attorney  oit 
information  from  his  clerks  that  ft  had  been  duly 
madei  according  to  an  indorsement  on  the  notice  pro^ 
duced,  made  by  the  clerk  who  had  quitted  this  state^ 
and  gone  mto  Connecticut^  where  he  then  was^ 

Per  Ckariam*  The  affidavit  is  sufficient,  and  a9 
full  as  the  circumstances  of  the  case  wouM  admits 


Stephen  Obtey  v*  Ebenezer  Bacon* 

AN  order  had  been  obtained^  on  behalf  of  the 
plaintiff,  to  stay  proceedings  till  the  fourth  day  of  last 
tatn^  for  the  purpose  of  affording  an  opponnnity  to 
tnove  for  a  rule^  directing  the  justice^  in  the  comt 
below,  to  amend  his  return,  by  inserting  a  written 
document  adduced  in  testimony  before  him.  By 
some  aa:]dentf  die  attorney  entrusrted  vnO^  the  pa* 
pers,  did  not  arrive  in  New-  Y(9rk  tiU  alter  the  fburtii 
day,  and  on  the  sixth,  the  defendant  entered  a  de-* 
fimk  against  the  plaintiff  for  not  assigning  emnrs  ac<< 
cording  to  notice,  afiter  whidv  the  plaintiff  on  ^itdt 
last  day  of  the  term,  ob^aifted  his  rule  to  amend,  na 
one  appearing  to  oppose. 
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J9^0odworthp  on  these  facts  detailed  by  affidavit,  MKw  TtoB, 
moved  to  set  93ide  tjie  dejauk  and  subsequent  pro-  ........^ 

ceedings. 

FiHOej  conUsa,  relied  on  a  s^imlation  entered  intb 
l>etween  the  aCtomies  in  the  cause,  by  which  it  waft 
agreed,  that  the  written  evidence  referred  to  in  the  re- 
turn was  the  order  or  draft  therein  mentioned.  This 
lie  contended  was  adequate  to  the  amendment  to  be 
moved  for,  atid  sui^erseded  the  necessity  of  applica* 
lion ;  therefore^  errors  not  being  assigned  at  the  timb 
the  order  expired,  the  defendant  was  regul^ir  in  his 
default 

fToodwcrth^  in  reply*  The  stipulation  reached  on- 
Igr  to  the  identity  of  the  paper,  the  mere  production  of 
which  was  &ot  ^v]|leDce9  and  the  ot^ect  of  the  nK>> 
lion  was  to  procure  a  return  of  it,  to  show  it  was  no 
testioaonyi  without  being  corroborated  by  witnesaeif 
Besides,  when  a  party  does  not  appear  to  oppose,  hp 
waives  all  pbj^ions.  £khert  y,  Dearmat^  fmt€9 
p.  422. 

Per  Curiam.  The  stipulation  was  defective,  for 
the  object  of  the  plaintiff  could  not  have  been  ob- 
tained by  it ;  nor  does  it  state  to  have  been  made 
with  a  view  of  superseding  the  necessity  of  an  appU* 
cation  to  the  courts  But  the  order  to  stay  procee<)r-  ' 
ings*  having  in  fact  expired  before  the  default  for  not 
assigning  errors  was  entered,  the  defendant  was  re" 
gular;  though,  as  there  has  been  some  misappre- 
hension, and  a  delay  from  accident,  it  must  be  s^ 
aside  on  payment  of  costs  and  assigning  errors  ia 
fwepty  days. 
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—  I  I » 


Teunis  Quick  v.  Benajah  Merrilk 

IT  did  not  appear  that  notice  of  retainer  of  attor* 
ney  for  the  defendant,  had  been  received,  but  notice 
of  bail  was  admitted,  an  exception  to  which  was  ta- 
ken, (on  a  motion  to  set  aside  a  default,  and  other 
proceedings,  accompanied  by  an  affidavit  of  merits,) 
that  it  was  entituled  *^  Benajah  Merrill  ads.  Jewm 
Quick  ;"  and  the  want  of  notice  of  retainer  was  also 
yrged. 


Curiam.  Notice  of  bail,  necessarily  ii 
a  notice  of  retainer  as  attorney.  As  to  the  title  of 
the  notice,  the  ruling  principle  is,  that  if  the  party 
served  be  not  misled}  or  the  papers  be  not  such  as 
evidently  mat/  mislead,  a  mere  clerical  misprisi<Hi  shall 
not  prejudice.  It  does  not  aj^ar,  that  there  was 
any  other  cause  depending  against  MerrUl.  In  libe- 
ral  practice,  the  notice  ought  to  have  been  received, 
md  the  objections  must,  therefore,  be  overruled. 

AJbraham  Boyc^  v«  Reubisn  Morgan^ 

IN  error  on  certiorari^  upon  an  agreement  entered 
into,  on  the  28th  of  December^  not  to  sue  a  third  per- 
son, the  gravamen  was  laid,  that  he,  since  that  time 
had  sued,  and  the  summons  was  dated  on  the  day  of 
the  agreement.  On  this,  the  defendant  below  in- 
sisted on  a  nonsuit ;  but  the  plaintiff  refusing  to  sub- 
mit to  it,  a  verdict  was  given  in  his  favour.  It  wag 
now  contended,  that  tlie  levying  the  plaint  was  the 
commencement  of  tlie  suit ;  but  the  court,  .on  the 
authority  of  Lcnvry   v.    Lawrence^   ante^  p.  170. 


IN  THE  SUPREME  COURT.  47r 
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ruled,  that  issuing  the  summons,  or  warrant,  was  the  Auir-  Tem^ 
beginning  of  the  action,  and  reversed  the  judgment ;   «,__^ 
the  suit  appearing  on  the  face  of  the  record,  to  have 
been  instituted  previous  to  any  cause  of  ac^on  ac- 
crued. 


/ackstniy  ex.  dtm.  Norton^  v.  Stilesy  Graver  Tenant. 

RUSSEL  moved  to  set  aside  the  defauh  and  ail 
subsequent  proceedings,  on  an  affidavit  admitting 
due  service  of  the  declaration  and  notice,  but  adding 
that  he  thought  the  supreme  court,  at  which  he  wa9 
noticed  to  appear,  sat  at  SaUm^  in  the  county  where 
the  lands  in  question  lie ;  nor  did  he  know  to  the 
contrary  till  a  few  days  before  the  circuit  court,  when 
he  was  first  informed  that  the  supreme  court  did  not 
sit  at  Salemy  and  tliat  the  coiut  held  there  was  only 
for  the  trial  of  issues  joined  in  the  supreme  court,  and 
that  he  had  a  good  and  substantial  defence. 

Shephardy  contra,  insisted  that  the  sittings  of  the 
suprepie  court  being  regulated  by  statute,  were  mat- 
ter of  general  notoriety,  and  therefore  no  excuse  was 
shown  for  the  defaults  Besides,  there  had  been  ^ 
loss  of  a  trial. 

Per  Curiam.  This  is  in  ejectment :  were  we  not 
tp  interfere,  the  possession  would  be  changed.  Take 
your  motion  on  payment  of  costs. 

TFikon  V.  Guthrie. 

ON  an  affidavit  by  the  defendant,  diat  when  serv- 
<ed  with  the  writ  in  this  cause^  he  wpposed  the  suit 
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Auflr.  Term,  to  bc  in  die  common  plegs,  and  bad  '*  a  substaBti^) 
■ .  ,M  I,  defencei"  corroborated  by  the  deposition  of  his  at^ 
tomey,  that  he  was  retained  to  defend  upon  informar 
ttioq  by  the  defendant  that  the  suit  was  in  the  com- 
mon pleas,  and  I^new  not  to  the  contrary  till  he  gavf: 
notice  of  retainer,  the  court  set  aside  a  regular  default 
and  subsequent  proceedings  upon  payment  of  cpst$. 

Hmckfeyy.  Boardman. 

RUSSEL,  on  an  affidavit  stating  that  in  the 
pesent  suit  the  recovery  had  been  kss  than  8250 ; 
that  the  verdict  had  been  set  aside  on  payment  of 
costs,  which  had  been,  taxed  at  those  of  this  court, 
^nd  paid  over>  moved,  on  the  part  of  the  defendant, 
that  the  taxation  should  be  reviewed,  and  every  Aing 
received  beyond  the  costs  of  the  opmmon  pleas^  r&> 
turned^ 

Shephard^  contra,  read  an  affidavit,  stating,  that  af- 
ter the  rule  to  set  aside  the  verdict  had  been  obtained, 
he,  as  attorney  to  the  plaintiff,  made  oat  the  tnll  of 
costs,  and  submitted  it  to  Mn  Russel^  who  inade  ob- 
jections to  some  items^  all  of  which  were  immediately 
istruck  out.  That  notice  of  taxation  was  then  duly 
served,  but  no  person  attending  on  behalf  of  the  de- 
fendant, the  bill  was  taxed  ex  parte^  the  costs  receiv- 
ed, and  the  allowance  for  the  attendance  of  witnesses 
actually  paid  to  the  plaintiff* 

Spenceb,  J.  When  the  motion  was  made  for  4 
new  trial,  we  were  asked  to  grant  a  favour  \  the  terms 
on  which  we  would  accord  it,  were  in  our  discrf^^n. 
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atid  had  costs  been  mentioned,  we  ought,  in  my  opi-  Aug.  Ttnu 
fiion,  to  have  dlowed  those  of  thb  court.  •  '  ^- 

Th oM psoif ,  J.  I  do  not  think  so.  The  rule  was 
intended  to  be  on  pa3mnent  of  legal,  taxable  costs.  It 
is  not  to  be  supposed^  that  a  plaintiff  should,  on  a  de- 
fence, recover  more  than  on  a  default. 

LitviNGSToK,  1.      When  interlocutory  matters 
are  set  aside,  we  ought  not  to  look  forward  to  what  ^ 
might  be  recovered,  or  back  on  that  which  has  been  i 
supreme  court  costs  appear  to  me  the  most  proper  to 
be  awarded. 

ToMPKiif  s,  J.  I  conceive  when  the  verdict  was 
set  aside,  it  was  on  pajrment  of  such  costs  as  were  le^ 
gaily  due.  But  I  consider  the  defendant,  by  not  at- 
tending the  taxation  after  service  of  a  copy  of  the  bill 
of  costs^  to  have  waived  all  opposition  to  their 
amount. 

Kekt,  C.  h  He  should  have  appeared  and  con- 
tested the  taxing.  His  not  doing  so  is  a  waiver  of  his 
right.  Had  it  been  otherwise,  I  should  think  the 
costs  of  the  common  pleas  only  were  recoverable, 
though  we  certainly  might  have  allowed  supreme 
court  costs  had  we  pleased  so  to  do.  As  things  are, 
you  can  take  nothing  by  your  motion,  and  must  pay 
the  costs  of  resisting. 

JFUmore  v.  Rus^eL 

ON  an  application  for  judgment,  as  in  case  of  non- 
suit, the  defendant  wished  to  include,  in  the  costs 
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Aor.  T«nr,  fint  Mtoiday  in  this  August^  and  had  not,  ttmefbrty 

■■■■.■'■■'    I  given  notice  c^ retainer. 

Van  Fechtmj  conm,  stated  the  wiil  to  liave  bcoi 
returnable  in  May. 

Per  Curiam*  Take  your  motion,  on  paynmit  of 
costs  and  pleading  issiiably. 

Van  J)rimer  \.  Christie. 

IK  dower,  and  all  real  actions,  judgment  oannot 
ht  entered  without  motion  in  open  courts 

JVilHam  Meiks  v.  Noadiah  Cfulds. 

THE  clerk  cannot  give  up  bonds  filed  for  securi* 
ly  for  costs  in  an  action  where  a  non  rcbident  is  plain- 
tiff ;  the  application  must  be  to  the  courts  and  the 
affidavit  on  which  it  is  founded  should  state  the  due 
taxation  of  costs,  the  name  of  the  surety,  and  the 
i)0n.re$idenc$  of  the  plaintiff. 

Benjamin  M.  Mumfordv.  Peter  A.  Cammarm. 

THIS  was  an  application  to  change  the  vent$e  from 
Ihe  county  of  Kings^  to  the  city  and  county  of  A>v» 
Yortf  on  an  affidavit,  that  all  the  witnesses  of  ttie 
defendant  resided  ki  die  city  oi  JSTew-Ygrk. 

^  Per  Curiam*  The  rule  we  have  laid  down,  at  I9 
allowing  the  defendant  to  bring  back  the  venuey  when 
)4s  witnesses  reside  in  the  county  to  which  it  is  to  be 
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removed^  and  the  plaintiff  does  not  show  he  has  any  A^ig  Tern, 
where  it  is  laid^  cannot  apply  to  a  case  like  the  pre-  ■ 

sent.  The  eourt-hoiise  of  the  county  of  Ml^mgi  is 
So  contiguous  to  the  city  of  JVew^Yarkj  that  there  is 
no  hardship  in  carrying  witnesses  from  one  place  to 
the  other*  There  b  har^y  a  county  in  the  state,  in 
which  the  witnesses  who  attend  a  trial,  do  not  travel 
further  than  they  will  in  the  present  suit.  Tak« 
nothing  by  the  motion* 


Jaclrsofif  ex  detn.  Cramer^  v.  Stiles^  tt^ilUams 

Tenant. 

ON  motion  for  an  attachmentfor  not  paying  costs^ 

en  account  of  the  plaintiff's  being  nonsuited^  for  want 

of  confessing  lease  entry  and  ouster^  the  affidavit 

must  state,  that  the  person  demanding  them  of  the 

tenant,  was  duly  authbrised  by  the  lessor  of  the  plain* 

tiff,  according  to  the  English  practice**  *  JSim.  Iffia* 

4x9* 

Brandt y  exdem.  M^Cleland^  v.  Burrews. 

SCOTT  insisted,  that  the  notice  of  motion  foi* 
judgment,  as  in  case  of  nonsuit,  was  waived  by  giv^^ 
ing  subsequent  notice  of  an  application  for  a  Gom«» 
mission. 

Per  Curiam.  The  defendant  knew  you  wefe  en* 
titled  to  stipulate ;  he,  therefore,  comes  prepared,  if 
you  do  that,  to  make  his  other  motion.  If  you  elept 
to  have  judgment  of  nonsuit  against  you,  it  b  in  your 
|K>wer.  If  not^  you  must  stipulate,  and  then  thd 
motion  for  the  commission  will  be  granted^ 
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Aug.  Term, 

X805. 

"'■  Jackson^  ex  dem.  iMoyer^  v.  £U&»>  Palmiiier 

Tenant. 

QUACKENBOS  objected  to  the  notice  of  mo- 
tion to  set  aside  proceedings  against  the  casual  ejec- 
tor, and  that  the  tenant  might  be  admitted  to  defend^ 
because  it  was  subscribed  ^*  attorney  for  the  tenant.^ 

Per  Curiam.    There  is  nothing  in  the  objection. 

Stephen  Beynobis  v.  Daniel  Bedford. 

Daniel  Herrick  v.*  Daniel  Bedford. 

ON  a  certiorari  in  these  causes  to  a  justice's  court, 
ii  the  errors  relied  on  were,  that  in  one  it  appeared  on 

'  the  face  of  the  record,  the  justice  overruled  a  demur- 

rer to  evidence,  without  any  demand  of  judgment 
from  the  opposite  party,  on  his  having  joined  in  it; 
till  which  period,  it  was  contended,  there  was  no  is- 
sue in  law.  That  in  the  other,  the  constable,  though 
said  to  be  dtdy  sworn,  appeared  not  to  have  been  so, 
as  the  oath  set  out  was  only,  ^'  to  attend  the  said  jury^ 
**  and  to  keep  them  together  in  a  private  place,  until 
**  they  had  agreed  on  their  verdict ;"  and  that  in  both 
cases  the  witnesses  were  sworn  ^^  to  maintain  the  ac- 
*•  tion,"  instead  of  "  to  declare  the  truth." 

Cadey  for  the  plaintiff,  on  the  first  point,  cited  4 
•dd  edi-  Bac.  Abr.  137.*  and  on  the  last.  Day  v.  IFilber^ 
^°'''  ante,  p.  381. 
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Per  Curiam.  In  the  first  of  these  causes  we  think  Aug.  Ter«^ 

1805. 

there  is  no  error  in  the  point  reliic^d  on.  The  justice^  — ' 
In  our  opinion,  was  correct  in  overruling  the  de« 
murrer.  The  act  conferring  jurisdiction  to  justices 
of  the  peace,  gives  to  either  party  the  right  of  trial  by 
jury  ;  and,  when  it  is  considered  generally,  that  the 
justices  cannot  be  much  acquainted  with  the  science 
of  the  law,  it  cannot  be  important  to  the  parties  liti- 
gant, to  draw  the  examination  of  facts  from  the  jury, 
to  the  court.  An  act  of  the  last  session  enables 
every  party  a^ricved  to  obtain  a  special  return  of 
the  facts  \*  and  this  we  think  ought  to  supersede  •  4  std. 
demurrers  to  evidence.  They  are  frequently  inter-  STxeiii. 
posed  to  entangle  justice  in  the  nets  of  the  law  ;  and 
we  mean  to  be  understood,  that  the  inferior  magis- 
trate rightly  overruled  it,  on  the  ground,  that  it  is  a 
proceeding  inapplicable  to  suits  under  the  *^  act  for  | 

**  the  more  speedy  recovery  of  debts  to  the  value  of 
"  twenty-five  dottars.^^  The  judgment  in  that  cause 
must,  therefore,  be  affirmed.  In  the  second,  it 
must  be  reversed,  agreeably  to  the  decision  in  Day 
V.  fFilber.  for  ^e  justice  has  undertaken  to  set 
forth  the  oath  he  did  administer ;  aqd  as  it  is  mate* 
rially  variant,  the  word  "  4uly^^^  cannot  be  of  any 
avail. 

Given  v.  Driggs. 

AFTER  a  new  trial  had  been  ordered  in  this 
cause,  the  plaintiff,  on  the  SOth  of  June^  1804,  per- 
sonally  served  the  defendant  with  a  written  notice  of 
it,  requiring  him  to  appoint  a  new  attorney, .  as  his 
former  one  had  been  promoted  to  the  bench,  and  that 
in  default  of  so  doing,  all  subsequent  notices  would 
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Atigr.  T«rai»  be  served  by  affixiofr  die  same  in  the  office  ol'thc 

i—  clerk  of  the  court     The  defendant  not  havk^  nomi* 

nated  any  new  attorney,  the  plaintiff  gave  notice  of 
trial  in  the  manner  above  mentioned^  and,  at  the  last 
Many  circuit,  tocdt  an  inquest  by  default,  upon 
which  judgement  had  been  entered  and  execution  sued 
out. 

.  fFUSamSy  on  the  above  facts»  now  moved  to  set 
diem  aside,  contending  that  the  notice  to  appoint  a 
new  attorney,  ought  to  have  been  by  a  rule  of  court 
ordering  it  to  be  done. 

Per  Curiam*  In  the  case  of  Bermei  ads.  Fielie, 
July  term,  1802,  it  was  decided,  that  the  party  must 
be  warned  or  he  is  not  bound  to  take  notice  of  the 
proceedings,  and  in  Harvey  ads.  HUdrith^  Jantiary 
term,  1803,  we  niled  that  the  defendant  must  have 
personal  notice,  or  such  as  the  court  would  deem  tan- 
tamount. Our  statute,  like  that  of  Hen.  IV.  requires 
a  warning,  and  the  personal  service  here,  was  a  suffi- 
cient one,  without  any  rule  of  court.  The  defendant 
was  grossly  in  default,  as  nine  months  elapsed  before 
the  plaintiff  went  on.  We  think  SO  days  a  sufficient 
and  reasonable  notice  in  these  cases.  You  can,  there- 
fore, take  nothing  by  your  motion. 


Beadle  v.  Hopkins. 

4 

IN  covenant,  under  a  plea  of  performance,  the  de* 
fendant  gave  notice  of  special  matter,  and  the  judge 
at  the  trial  permitted  equitable  evidence  to  be  g^vea 
upon  which  a  verdict  was  taken  for  the  defendant* 
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The  application  was  to  set  it  aside  and  grant  a  new  Ai^.  Ten^ 
•rial; 


^m 


Per  Curiam*  The  motion  nmst  be  granted  wkh 
cq^  to  abide  the  event  of  the  suit.  Under  the  plea 
in  this  cause,  the  notice  was  inadmissible^  and  the 
evidence,  therefore,  improperly  received.  The  sta* 
tute  requires  the  general  issue  to  be  pleaded,  where 
special  matter  is  relied  on  in  evidence,  under  the  no^ 
tice  our  law  permits. 

Tcwfr  V.  XTitoi,  Sherif  qf  JFashmgtm* 

SHEPHARD  moved  in  arrest  of  judgment  on 
the  following  grounds :  1st  That  there  was  a  vaii« 
ance  between  the  issue  roll  and  nisi  prius  record  ;  the 
memorandum  in  the  first  being  of  January  termi 
J803,  and  that  of  the  latter  in  1804.  2d.  That  there 
was  no  special  suggestion,  that  the  sheriff  of  the  couh* 
ty  was  interested,  and  no  special  award  to  the  coroner, 
who  appeared  to  have  returned  the  venire. 

FaotCy  contra,  was  stopped  by  the  court. 

Per  Curiam*  The  issue  roH  is  allowed  to  be  cor- 
rect, and  the  circuit  record  is  always  amendable  by  it, 
on  payment  of  the  costs  of  the  motion  made.  The 
second  error  is  within  the  spirit  of  the  statute  of  jeo- 
faiU^  which,  after  verdict,  cures  the  award  of  a  venire 
to  an  improper  officer,  on  an  insufficient  suggestion ; 
a  fortiori  if  the  award  be  to  the  right  person.  Take 
nothing  by  your  motiap. 


488  CASES  OF  PRACTICE 


1805. 


Jackson^  ex  dem.  Co&kn^  v.  BrcewneU. 

WOOD  WORTH  moved  to  discharge  a  judge's 
certificate  to  stay  proceedings,  because  the  [dsdntiflr 
had  not  brought  on  the  cause  to  argument  this  term^ 
according  to  notice,  though  there  had  been  ample  op* 
portunity.  He  contended,  that  the  certificate  expired 
with  the  term,  if  the  party  obtaming  it  neglected  to 
bring  on  the  argument. 
< 

Per  Curiam.  When  the  cause  is  of  such  a  nature^ 
that  either  side  may  notice  for  argument,  both  are 
equally  in  default  if  it  be  not  brought  on.  The  only 
mode  in  such  a  case  to  get  rid  of  a  judge's  order,  is 
to  give  a  counter  notice,  and  when  the  cause  is  called 
on  the  calendar,  to  come  forward  and  demand  judg- 
ment. Here  each  party  has  noticed,  and  neither  one 
has  moved ;  the  application  must,  therefore,  be  deni- 
ed. Had  the  cause  been  such,  that  both  parties  could 
not  have  noticed,  then  the  present  motion  would  have 
been  right* 

Anonymous* 

A  SIMILAR  application  was  made  to  vacate  a 
judge's  certificate  to  stay  proceedings,  upon  a  report 
of  referees. 

Per  Curiam.  Take  your  motion.  This  case  comes 
exactly  within  the  exception  in  the  last 
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ftiUiam  Finder  v«  Jahu  L  JjUfftris. 

WILLIAMS  moved  to  set  aside  fthe  judfcmeot  and 
execution  in  thb  suit,  cur  to  enter  up  satisfaction .  on 
the  judgment  obtained  therein  on  a'sealed  note^poo 
pivyluction  of  a  written  discbaij^  firoin  the  pfaiati^ 
containing  a  complete  release  of  all  demands^  C06t% 
&c.  and  a  receipt  for  the  balance  due,  which  the  de- 
fendant swore  he  paid  in  full  consideration  of  the 
note,  and  without  knowing  that  any  third  person  had 
^n  interest  therein.  ; 

Tiffany  objected  to  the  application,  because  the  at- 
torney had  a  lien  on  the  debt  for  bis  co«t8,  and  might 
by  this  species  of  settlement  be  cut  out.  He  cob* 
tended  also,  that  the  rule  would  be  inefficacious,  as 
the  judgment  entered  was  against  Morrison^  and  the 
order  of  court  would  be  in  a  suit  where  the  defendant 
was  named  Morris. 

Per  Curiam.  From  the  case  of  ffelsh  y^  Hok^ 
J)oug.  238.  sanctioned  by  MihheU  v.  Qldjietd^  4  H. 
\f  E.  123.  and  Reaily.  Dupper,  6  A  ^E.  361.  if 
the  defendant  pay  to  the  plaintiff  debt  ai^d  Q9$t$,  ^« 
ter  notice  from  the  attorney  of  the  plaintiff  not  to  do 
so,  he  pays. the  costs  in  h^a  own  wrongs  ai^d  Lord 
Mansfield  said,  the  court  could  not  go  fuitho-.  If  tl^e 
adverse  party  applie;d  tp  the  court  to  cancel  the  jiidg* 
ment  by  a  set*off,  then  the  court  would  take  care  that 
the  attorney's  bill  .should  b^  paid.  In  the  case  of 
Spencer  v.  JVhxte^  April  Xexta^  1799,  the  court  9uaU* 
fied  the  right  of  the  plaintiff's  attorney^  even  in*  the 

Sa 
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Anr- Tenii,  ctse  of  a  sct-oSl  The  present  motion  must,  there- 
■I..  ■  ■  fore,  be  granted,  as  there  is  no  pretence  of  notice  to 
the  defendant,  or  of  any  collusion  between  him  and 
the  {daintiiF,  to  deprive  the  attorney  of  his  costs.  As 
to  the  variance  between  the  names,  this  is  a  rule  grant- 
cd  in  the  cause  c^  Finder  v.  Morris^  and  it  will  never 
be  an  authority  for  entering  satisfoction  on  a  judgment 
in  one  against 


Pec^  V.  lUi^ Alpine. 

ON  certiorari^  the  plaintiff  relied  on  the  justice*is 
having  adjourned  for  more  than  six  days. 


Per  Curiam.  It  appears  to  have  been  so  done  on 
Us  own  request ;  ke  is,  therefore,  esto^ied  from  al« 
Iq^ing  it  for  error. 

Hugh  Moofe  V.  RosweUAmes. 

OS  certiorari.  The  suit  befcx^  the  justice,  was 
to  recover  back  a  fine  of  2  imposed  by  the  now 
fdaintiff  upon  the  present  defendant,  for  a  contempt  in 
refusing  to  be  swcMn,  or  answer  as  a  witness-  in  ft 
cause  tried  before  him. 

Per  Curiam.  A  justice  is  not  liable  to  a  suit  for  a 
judicial  act,  and  the  merits  of  the  imposition  of  the 
fine,  cannot  be  overhauled  before  another  justice. 
The  magistrate  in  the  first  suit  had  exclusive  juris- 
diction to  determine  when  the  witness  was  in  oon- 
tempL 
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Daniel  B.  Bradt  v.  John  George  Cray. 

A  BILL  for  exceptions  had  been  sealed  by  the 
judges  of  the  Common  Pleasy  and  the  parties  attempt- 
ed to  bring  on  the  argument,  though  no  writ  of  error 
had  been  sued  out* 

t   r 

Per  Curiam*  Take  back  your  cases.  There  is 
no  Bs  pendens* 


4*1 

4aU5. 


Nathan  Leonard  v.  Eli  Freeman. 

IT  appeared  <m  the  return  to  the  certiorari^  that 
(fae  action  in  the  court  below,  and  in  which  a  recove* 
ty  had  taken  place,  was  instii;iited  for  expenses  incur* 
red  in  going  to  Albany ^t  to.  swear  to*an  answer  to  a.j>ill 
filed  by  the  now  plaintiff,  against^  the  present  defend* 
ant. 


{ 


Per  Curiam.  The  judgment  must  be  reversed. 
The  court  of  chancery  has  the  exclusive  right  to  de- 
termine questions  of  costs  in  the  suit  before  it ;  arid 
though  the  ground  of  the  action  might  have  been  tt 
vexatious  bill,  the  justice  could  not  have  any  cog* 
nizance. 


Colden  v,  Dopkin. 

■ 

*  KENT,  C,  J.  This  is  a  case  upon  certiorari^ 
{brought  to  reverse  a  justice's  judgment,  and  submit- 
ted without  argument.  Several  errors  are  alleged  in 
the  proceedings  below,  but  it  will  be  sufficient  to  no- 
tice only,  that  the  justice  adjourned  the  cause  for 


mtm 


\ 


An^.  Tfera,  more  than  six  days  without  consent.     The  return 

1805.  ^  ^  ' 

— p—  states,  that  the  defendant  below  was  sued  by  sum- 
mons, which  was  returnable  on  the  26th  of  Jufy  /  that 
the  parties  appeared  on  that  day  and  pleaded ;  that 
the  plaintiff  below  prayed  a  day  to  prove  his  account, 
and  the  justice  thereon  adjourned  the  court  to  the  2d 
of  August,  on  which  day  the  plaintiff  appeared  in 
courts  and  the  defendant  was  present,  but  said 
nothing,  whereupon  the  justice,  after  hearing  the 
proofs  and  allegations  of  the  plaintiff,  gave  judgment 
for  him. 

Upon  this  case  the  justice  had  no  authority  to  ad* 
jdtuTi  for  mbrte  than  six  days  after  the  day  of  appear* 
Ance  of  the  parties  on  the  summons.  The  2d  section 
of  the  jiflO  act  is  positive  that  the  justice  shall,  upon 
the  return  of  the  summons,  or  at  some  other  time,  not 
ittceeding'  six  days  thereafter,  proceed  to  hear  the 

4 

cause,  and  in  the  present  instance,  the  2d  of  jiugust^ 
was  the  7th  day  thereafter.  There  are  other  provi- 
sions in  the  ^ct  respecting  adjournments  ;  but  none 
of  them  have  any  application  to  the  present  cas^, 
and  there  is  nothing  in  the  return  from  which  we 
can  presunle  any  consent  or  acquiescence  on  the 
part  of  the  defendant*  The  return  contains  pretty 
strong  evidence  to  the  conti^ary.  On  the  day  of  the 
return  of  the  summons,  the  defendant  pleaded  a  spe- 
cial plea,  and  the  plaintiff  refused  to  reply,  but  called 
upon  the  defendant  to  plead  the  general  issue ;  which 
he  refused  to  do,  and  then  the  adjottmitient  look 
place  at  the  prayer  of  the  plaintiff;  and  on  the  day  6f 
adjournment,  the  defendant  took  no  part  in  the  pro- 
ceedings, but  remained  a  silent  spectator.  On  this 
ground,  therefore,  pf  ^'  adjoummeiit  beyond  the. 
time  authorised  by  the  act,   the  judgment  below 
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must  be  reversed ;  for  where  the  act  is  positive  in  its'* Aug.  Term, 
directions,  it  must  be  strictly  observed.    The  same  Lm. 

point  arose,  and  was  determined  in  the  case  of  Pal- 
mer  v.  Green^  in  April  term,  1799,  and  that  (decbion 
bebg  in  pointy  governs  the  present* 


Broome  v.  Bearibley. 

COVENANT  on  a  sealed  note,  with  a  plea  of 
turn  mjregit  comientkmem. 

At  the  trial,  after  the  jury  were  called,  and  (daced 
in  the  jury-box,  the  defendant  tendered  a  plea  duly 
verified  by  affidavit,  that  he  had  puis  darrein  eaniinu* 
ancej  under  the  act  for  giving  relief  in  cases  of  insol- 
vency, obtained  his  discharge,  an  exemplified  cq>y  of 
which  he  produced.  This  being  rejected  as  comin|f 
too  late,  he  then  offered  in  evidence,  the  discharge  it* 
self,  as  a  bar  to  the  plaintiff's  right  of  recovery* 
Against  the  reception  of  the  testin\ony,  it  was  insisted, 
that  it  was  not  admissible  under  the  issue  joined,  nor 
without  having  been  spedally  pleaded,  or  notice 
given.  The  points  being  reserved,  a  verdict  was  ta- 
l^en  subject  to  the  opinion  at  the  court,  whether  tt 
should  stand  or  a  new  trial  be  granted* 

IfboAvorth  for  the  fhinxiS. 
Moot,  contra* 

Per  Curiam^  ddivered  by  Spbkcir,  J.  The 
case  of  Paris  v.  SaUceid^  is  decisive  that  a  plea/frtti; 
fhrr^in  eentinwmee  is  matter  if  right;  andj  if  verified 


^ 
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Aiig^.  Tenn»  by  affidavit,  the  judge  at  nisi  prius  has  no  discntian 
1  to  accept  it  or  not,  but  is  bound  to  admit  it* 

There  is  no  dictum  to  be  met  with  that  the  plea 
was  too  late.  In  the  case  of  Pearson  v.  Parkins^  cit- 
ed in  J7f/i7erV  Am  PrtW,  310.  itwashold6n  that  it 
might  be  pleaded  after  the  jury  are  gone  from  the 
bar,  but  not  after  they  have  given  their  verdict*  The 
facts  to  warrant  this  plea,  must  have  happened  since 
the  last,  and  before  the  next  continuance*  The  last 
continuance  is  the  return  day  of  the  venire  fatias^ 
where  the  proceedings  are  in  the  ancient  method*; 
the  next  continuance  is  the  first  day  in  bank  thereaf- 
ter, or  the  first  day  of  the  succeeding  term.  Con- 
tinuances are  from  term  to  term.  We  are  all  of 
opinion  that  the  plea  was  well  pleaded  and  ought  to 
have  been  received*  ITie  verdict  must,  therefore, 
4>e  set  aside  without  costs,  and  the  plea  tendered  be 
filed  nunc  pro  tunCf  and  be  deemed  parcel  of  the  ni» 
prius  record. 

^David  Tt/wer  v.  Nathan  JFilson. 

THE  only  point  was,  whether  a  party  wbO'hat 
served  a  notice^  without  keeping  a  cxupy  of  it,  mighl 
give  parol  evidence  of  its  contents  ? 

•  .  » 

Per  Curiam.  There  was  a  notice  served  on  the  de* 

fendant  to  produce  a  fi.  fa.  on  the  trial,  or  that  the 
plaintiff  would  prove  it  by. parol*  It  apf^ears  that  no 
copy  of  this  notice  was  kept.  .  We  thiidc  it  mi^t  be 
proved  by  an  affidavit  of  its  contents.  In  diis  in* 
stance  there  is  no  other  way  to  establish  it,  and  tl^ 
defendant  has  it. in  las  power,  by  producing  lAe 
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oiigiaadf  to  correct  mistakes.  In  TidcTs  fontis^  no*  Aoir-  Tern^ 
tices  are  proved  by  affidavits  of  the  substanoe  of  their  n  :  '^ 
contents. 


Baff  V.  Spicer  and  Potter. 

STARR  took  an  exception  to  the  affidavit  on  which 
the  defendant  moved,  because  it  was  not  subscribed 
by  him.      v 

Per  Curiam.  It  begins  with  his  name,  and  that 
is  sufficient. 

Schermerhom  v.  Schermerhom. 

^IN  this  cause  a  judgment  in  the  common  pleto 
was  allowed  to  be  set  oflf  against  one  recovered  in 
tfiis  court* 


JSaughtalling  v.  Bronk. 

VAN  VECHTEN  on  an  affidavit  in  a  writ  of 
right,  setting  forth  that  one  of  the  electors  returned 
tn  tlie  grand  assize,  had  left  the  state,  moved  to 
amend  the  panel  by  adding  another. 

Per  Curiam.  As  there  is  no  opposition  take  your 
rule. 


Trompsoit,  h  I  do  not  see  how  it  is  possible 
for  the  court  to  grant  the  motion.  If  they  do,  the 
elector  will  be  appointed  ccmtrary  to  the  act,  and  all 
prooeedings  under  such  a  panel  consequendy  void. 
My  opioion  is,  that  you  shouU  have  a  new  elector 
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^805*'^  appointed  in  the  samfe  way  as  the  others.    I  think  tvc 
^, 1^-  have  a  power  to  order  the  sheriflf  to  summon  another 

panel ;  but  I  do  not  think  we  can  direct  another  elec« 

tor  to  be  added. 


John  D.  Petrie  v.  Jewit  Woodworth, 

IN  error  on  certiorari^  the  exceptionci  were,  Ist 
That  the  defendant  below  pleaded  in  abatement,  a 
misnomer^  in  being  sued  as  Petris^  instead  of  Petrie. 
2d.  That  the  declaration  was  uncertain  «]d  insuffi* 
cient. 

Per  Curiam.    It  w^s  not  a  misnomer.     It  was  the 
same  surname,  with  the  mis-spelling  of  one  letter. — 
The  pronunciation  would  still  be  the  same  in  French^ 
as  the  name  seems  to  import.    It  majr  also  be  weU 
r  ,  inferred  from  the  return,  that  it  appeared  to  the  jus- 

tice, that  the  defendant  was  as  well  known  by  (me 
name  as  the  other,  if  they  be  diflferent ;  and  such  a 
replication  to  such  a  plea  is  good.  The  second  ob- 
jection has  no  weight.  The  declaration  is  good 
enough.  It  was  *'  for  damages,  on  account  of  the  de- 
^*  f<^dant's  not  fulfilling  a  contract  for  a  certain  tot  c€ 
"  lease  land,  lying  in  German  Plats.^^  We  are  of 
Opinion  that  the  judgment  be  affirmed. 

Gabriel  Manny  v.  James  Dobie. 

ON  certiorari.  The  defendant  below  refosed  to 
plead,  on  which  the  justice  awarded  a  vemrcf  whi(& 
was  now  assigned  for  error« 
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Per  Curiam.    The  jut^roent  must  be  reversed.  Aug.  Term, 

The  award  of  a  venire  was  erroneous.     It  cannot  be  -— 

done  on  a  judgment  by  default,  or  where  the  defend- 
ant does  not  plead.    An  issue  must  be  joined. 


The  People  v.  Smith. 

PENDLETON  having  on  a  former  day  ob- 
tained  a  rule  to*  show  cause  why  an  attaclment 
should  not  issue  against  the  defendant,  for  appropri- 
ating money  collected  for  his  client,  who  was  in  pri- 
son, now  moved  to  have  it  made  absolute,  and  in 
support  of  the  application  cited  Say.  51.  169.  4 
Burr.  2060.  Stra*  621.  and  1  Burr^  654. 

ffoodsi  contra,  insisted  the  proceeding  was  un- 
warranted ;  that  the  money  Was  retained  for  costs  and 
other  diemands,  and  if  such  a  measure  was  adopted, 
it  would  be  placing  an  o&cer  of  the  court  in  a  worse 
situation  than  any  other  citizen,  as  he  would  thus 
lose  the  benefit  of  a  trial  by  jurj'. 

Per  Curiam*  There  is  no  doubt  of  the  authority 
of  the  court  to  proceed  against  attornies,  for  misbe^- 
haviour  in  this  summary  way.  The  case  in  Say. 
169*  is  in  point*  The  defendant's  conduct  has  been 
so  very  improper,  that  \ve  are  bound  to  interfere. — 
We  accordingly^ .  by  a  special  rule,  direct  that  he 
exhibit  to  the  clerk  of  the  court,  in  New-York^  with' 
in  ten  days,  his  counter  demands  for  costs,  and,  if 
any  balance  appear  due  on  liquidation  of  the  accounts, 
that  he  pay  it  in  twenty  days,  or  the  attachment 
issue. 

3  s 
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For.  T ertt^ 
1805. 


NOVEMBER  TERM,  1805. 


James  Cheetham  v.  2^achariah  Lewis. 

EVERTSON  moved  to  set  aade  the  declaration, 
and  stay  all  further  proceedings,  because,  though  the 
writ  was  returnable  m  November j  1803,  the  plaintiff 
had  not  filed  and  delivered  his  declaration  till  Septem- 
ber last.  He  contended,  that  by  the  rules  of  the 
common  law,  a  plaintiff  was  obliged  to  declare  with- 
in the  year,  and  if  he  did  not  do  so,  he  was  ^so 
facto  out  of  court.  If  some  limitation  of  this  sort 
was  not  in  force,  a  cause  might  be  hung  up  ad 
infinitum.  In  support  of  the  application,  he  cited 
2  D,y  E*  112.  and  particularly  the  reasoning  of 
Buttery  J. 

Van  Wycky  contra,  argued  that  the  only  mode  of 
putting  a  plaintiff  out  of  court,  was,  by  a  rule  to  de« 
clare,  or  ht  nonprossed. 

Per  Curiam.  There  is  no  such  nile  of  practice  in 
(his  Court  as  that  insisted  on  by  the  defendant.  It  is 
in  his  power  to  nonpros  the  plaintiff  if  he  pleases ;  if 
he  does  riot,  the  plaintiff  may  declare  at  any  time« 
The  deciisbn,  however,  in  this  case,  will  not  apply 
to  a  suit  removed  by  habeas  corpus  ;  for  there,  a9 
the  defendant  cannot  non^ros^  he  is  not  bound  to 
plead*  ^.      
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Not.  Terau 
1805. 


LefiQXi  Maitknd  end  Renwlck  y.  Hoivland,  Swsef 

and  others. 

THE  plaintiflFs  had,  under  the  act  authorising  pro- 
ceedings against  absent  debtors,  procured,  on  the 
usual  oath,  an  attachment  against  the  property  of 
the  defendants,  who  resided  in  Massachusetts. — 
They,  by  affidavit,  set  forth,  that  they  never  had 
any  dealings  with  the  plaintiffs,  who,  as  shippers  of 
property  on  board  the  ship  Oceany  belonging  to  the 
defendants,  claimed  compensation  for  damage  the 
goods  had  sustained  in  consequence  of  the  vessel's 
having  been  nm  ashore  when  going  up  the  harbour  of 
Liverpool^  by  alleged  negligence  or  misbehaviour  of 
the  captain,  whereas  the  injury,  if  any,  arose  from 
the  conduct  of  the  pilot. 

Colden  and  JRfggSy  on  these  facts,  moved  to  super* 
sede  the  attachment,  notice  of  which  had  been  duly 
published.  They  contended,  that  Ae  debts  contem- 
plated by  the  act,  were  such  as  might  be  set  off,  the 
words  of  the  statute  being,  that  the  demand  must  be 
8 100  above,  or  clear  of  discounts.  Torts  and  unliqui- 
dated damages,  therefore,  not  within  the  purview  of 
the  law,  because  of  them  no  set-off  can  be  made. 
Bankrupt  Act^  sec.  34.  Coop.  Bank.  LaWy  160.  224, 
244.  SeU.  Brae.  42.  Brorwn  v.  Cummingy  2  A'  K 
T.  B.  33.  But  allowing  such  a  claim  might  be  set 
off,  the  pilot,  they  said,  was  answerable.  Malyncy 
59.  1  D.y  E.  160.  They  referred  also  to  the  de- 
cision  of  this  court,  in  the  m^ter  of  Fitzgerald^  an  ab« 
s?nt  debtor,  2  N.  Y.  T.  ^.  318,; 
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Hoy.  Tef  m,.  Hoffman  and  Harkojiy  contra,  argued  that  the  court 
-*— .1^  had  no  jurisdiction  in  the  summary  way,  as  the  act 
had  chalked  out  the  only  mode  of  proceeding  by 
which  a  supersedeas  could  be  obtained.  That  as  to 
the  matter  of  the  claim  being.withoi!t  the  statute,  the 
21st  sec.  had  ordered  a  bond  to  be  given,  to  appear 
and  plead  to  any  action,  and  the  terms  of  the  condition 
were  broad  enough  to  include  all  cases,  excepting 
pure  torts  alone  ;  even  to  appear  and  answer  to  a  bill 
in  equity.  To  support  the  attachment,  the  oath  of 
the  plaintiffs  is  all  that  is  required,  and  cannot  be 
done  away  by  a  counter  deposition  from  the  defend- 
ants. It  would  be  to  try  the  cause  by  affidavit,  and 
determine  preliminarily,  the  fact  of  debt  or  no  debt. 
Whether  the  pilot  or  master  were  to  blame,  was  not 
to  be  now  investi^ted. 

Per  Cttrifl/w,  delivered  by  Spekcer,  J.  We  do 
not  think  that  because  the  statute  points  out  a  parti- 
cular mode,  by  which  a  supersedeas  may  be  obtained, 
we  are  ousted  of  jurisdiction  in  this  state  of  the  case. 
We  conceive  that,  from  the  general  superintending 
power  of  this  court,  we  have  a  right  to  examine,  whe- 
ther the  attachn^ent  has  not  improvidently  issued^ 
and  on  this  grpundt  review  the  order  of  the  judge  by 
whom  it  was  directed.  Ou  the  present  occasion,  the 
plsdntiffs  have  not  contradicted  the  affidavit  of  the  de- 
fendants, but,  resting  their  opposition  on  the  matter  it 
details,  have  reposed  themselves  on  its  contents,  £^x- 
ercislng,  then,  that  right  of  controul  which  we  think 
we  possess,  wc  cannot  but  sec,  that  the  plaintiflfs  have 
failed  in  showing  such  a  debt  as  is  within  the  pur- 
view of  the  act.  The  statute  applies  only  to  those 
which  are  capable  of  being  set  off,  not  to  demands 
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which  arise  from  torts,  or  ex  dekcto.     As,  therefore,  ^•«Z*'"* 

the  daim  of  the  plaintiffs  is  stated  to  be  of  this  nature,    - 

proceeding  from  the  misfeasance  of  the  captain^  and 

this  is  not  denied  by  the  opposite  party^  the  motion 

must  be  granted  ;  but  with  permission,  however,  to 

the  plaintiffs,  to  show  any  day  within  term,  that  they 

have  a  debt  such  as  is  within  the  purview  of  the  act. 

K£NT,'C.  J.  I  am  against  the  motion,  because  I 
think  the  only  remedy  is  under  the  21st  section  of  the 
act)  which,  in  my  opinion,  is  fully  sufficient.  If  the 
bond  there  directed,  .be  given,  the  question  whether 
debtor  or  not,  within  the  statute,  can  be  decided ;  for 
the  instrument  can  apply  only  to  debts  within  the  law. 
The  proceedings  below  are  regular,  and  on  tliat  score 
we  have,  therefore,  no  right  to  interfere. 

Thompson,  J.  I  concur  in  the  opmion  of  the 
Chief-Justice* 

.    John  M^Vickar  v.  Oliver  fTookoL 

HOPKINS,  in  consequence  of  the  death  of  a  wit- 
ness  to  be  examined  on  a  commission  sent  to  JSng- 
landy  and  sued  out  early  in  the  last  spring,  moved,  on 
behalf  of  the  defendant,  to  amend  by  inserting  the 
name  of  a  new  witness,  who  could  prove  the  fact  the 
testimony  of  th6^  deceased  would  have  gone  to  estab« 
lish,  or  to  be  at  liberty  to  issue  a  new  commission. 

Per  Curiam.  Were  we  to  permit  the  amendment, 
the  opposite  party  might  lose  the  benefit  of  cross-ex- 
amining ;  for  the  interrogatories  exhibited  to  one, 
might  not  be  proper  to  administer  to  another,  from 
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Kov*  Term,  whom  it  might  be  wished  to  extract  new  evidence^ 

■  llie  first  part  of  the  motion  must,  therefore,  be  de-- 

nied ;  but  you  may  take  a  new  commis$ioQ  at  your 

peril,  without^  however,  any  stay  of  proceedings  on 

the  part  of  the  plaintiff. 


Cook  and  others  v.  Campbell  and  Loraine. 

IN  debt  on  recognizance  of  bail,  the  defendants 
pleaded,  Ist.  Nul  tiel  record.  2d.  That  the  ca.  sa. 
against  the  principal  was  not  duly  issued*  The  plain- 
tifis  replied,  taking  issue  on  both  pleas. 

Under  these  circumstances,  the  plaintiffs  gave  no- 
tice of  bringing  on  the  trial  by  record,  and  the  de- 
fendants of  setting  aside  the  whole  proceedings,  fo^ 
irregularity  in  the  ca.  so* 

Both  motions  came  on  together,  and  the  record  be- 
ing admitted,  judgment  was  demanded,  against  which 
the  defendants  relied  on  the  irregularity,  to  prevent 
its  being  allowed. 

JBoi/df  for  the  defendants,  insisted,  that  to  warrant 
any  proceedings  against  bail,  there  must  be  eight 
days  between  the  teste  and  return  of  the  capias  ad 
satisfaciendum.  1  Sell.  Prac.  550.  2  Salk.  601.  BaU 
V.  Manucaptors  of  Russell^  2  Ld.  Ray.  1176.  S.  C. 
This  objection  appearing  on  the  face  of  the  record, 
was,  he  urged,  a  sufficient  reason  for  refusing  the  ap- 
plication for  judgment ;  and  though  the  matter  ougjbt 
not  to  have  been  availed  of  by  plea,  still  that  infor- 
mality would  not  prejudice.    In  favour  of  bail  the 
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court  go  great  lengths,  and  1  Mack.  74.  ivntild  be  Hor.  Tem, 

1805* 


found  a  stronger  case  than  the  present. 

Fan  Wycky  contra.  There  cannot  be  any  cause 
assigned  for  the  practice  mentioned.  The  writ  has 
lain  four  days  in  the  sheriff's  office,  and  b  all  which 
is  requisite. 

Per  Curiam.  The  plaintifis  must  have  their  judg- 
ment, and  the  motion  on  behalf  of  the  defendants  be 
denied.  There  is  no  such  practice  of  this  court,  as 
that  of  requiring  eight  days  between  the  te^te  and  re- 
turn of  the  ca.  sa.  nor  is  there  any  reason  why  it 
should  be  necessary. 

Fan  Winkle  v.  Ketcham. 

THE  oourt  decided  in  thb  cause  that  the  promis- 
sory note  of  an  infant,  carrying  on  trade  as  an  adults 
could  not  be  enforced  against  him  by  the  payee,  who 
had  taken  it  in  the  course  of  business,  without  know- 
ing the  defendant's  nonage. 

Lenoxy  Maiiland  and  Renwick  v.  Hotoland^  Russel 

and  others. 

* 

THE  court  having  on  a  former  day  allowed  the 
plaintiffs  to  show  that  they  had  such  a  demand 
against  the  defendants  as  would  warrant  the  attach- 
ment, 

Hoffman  now  read  an  affidavit,  by  which  it  appear- 
ed, that  their  claim  was  founded  on  the  contract  con- 
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No^.  Term,  evef  appeared*  to  me  a  very  fallacious  mode  of  testiag 
— .- .  t'  questions  of  this  kind*  From  the  nH^ole  tenor  of  the 
^ct  it  is  vcTy  evident,  whatever  may  be  the  phraseo* 
logy  of  its  first  clause,  that  its  design  was  to  place  the 
property  of  a  debtor  in  trustees  for  the  payment,  not 
solely  of  drbt^  within  the  legal  acceptation  of  that 
term,  bi^t  of  every  demand  contracted  against  his 
estate,  w  well  those  dqe  to  the  attaching  party,  as  to 
'  others,  and  in  like  manner  to  g^ve  the  trustees  a  reme- 

dy as  bfoad,  against  third  persons.  If  we  once  begin 
to  refine  or  make  nice  distinctions  on  this  subject,  no 
one  can  say  where  we  shall  land.  The  act  will  soon 
be  repealed,  or  become  a  dead  l^er.  As  this  de- 
mand then  is  founded  on  contract,  it  can  be  of  no  im- 
portance in  what  way  the  injiiry  arose,  nor  can  we  say 
it  is  of  a  kind  not  to  su[^rt  the  attachment^  The 
supersedeas  is,  therefore,  denied. 
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PRINCIPAL  MATTERS. 


A 

Abatement. 

Where  the  name  is  a  foreign  name) 
it  i«  sufficient  if  the  pronuncia- 
tion is  preserved  in  the  pleadings, 

496 

Acts  interpreted* 

Act  for  relief  of  debtors,  with  respect 
to  the  imprisonment  of  their 
persons,  78 

^««  for  relief  against  absconding  and 
absent  debtors,  83.  506 

•—  concerning  the  supreme  court,  89 

fNi— >  to  reduce  t(ie  laws  concerning 
costs  into  one  statute,  90 

Advertisement. 

Where  the  statute  requires  three 
months  advertisement,  a  weekly 
notice  is  sufficient,  .  438 

Affidavit. 
Atf  Judgmtnt  as  in  ease  of  nonsuit,  9. 

I.  A  party  can  never  support  his 
motion  by  any  other  affidavits  but 


those  on  which  he  originally 
grounded  it.  Supplementary  af« 
fidavits  cannot  be  received,  116. 

465 

2.  Not  even  to  a  collateral  fact,  324 

3.  How  to  proceed  upon  discovery 
of  new  facts  after  notice,       406 

4.  When  affidavit  to  support  a  mo^ 
tion  is  made  by  a  third  person,  a 
sufficient  reason  must  be  shown 
why  it  was  not  made  by  the  dc^ 
fendant  himself,  before  the  court 
will  allow  it  to  be  read,  465 

5.  The  jurats  of  affidavits  must  be 
signed  by  the  person  before 
whom  the  oath  is  taken,  and  it 
must  mention  his  office,        468 

6.  Affidavit  of  service  made  by  the 
attorney,  on  information  from 
a  clerk  who  had  left  the  state^ 
held  sufficient,  474 

7.  Affidavit  to  support  a  motion  for 
judgment  as  in  case  of  nonsuit, 
must  be  made  by  the  attorney  for 
the  defendant,  and  not  by  his 
clerk  ut  srmb,  and  roust  state 
that  the  cause  was  not  tried,  481 

8.  Affidavit  need  not  be  subscribe^ 
by  a  deponent ;  it  is  sufficient 

that  bis  name  is  at  the  lof  of  it, 

49  ir 
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9.  if  the  affidavit  of  service  of  no- 
tice merely  states  that  notice  was 
served  without  setting  forth  a 
copy  of  that  notice,  it  is  suffi- 
denty  if  there  is  no  opposition, 

10.  The  court  will  not  set  aude  a 
regular  verdict  on  a  mere  affida- 
vit c»f  merits,  '2U 

Agreement. 

I.  Where  parties  agree  to  submit 
a  cause  to  the  sheriff,  the  inquest 
is  in  nature  of  an  arbitrament, 
and  the  inquisition  will  not  be 
set  aside  because  the  sheriff  ad* 
mitted  improper  or  rejected  pro- 
per testimony,  1^5 

%  iyhen  the  court  has  upon  appli- 
cation relieved  a  party  from  an 
agreement  made  with  his  oppo- 
nent, he  is  thereby  restored  to 
all  his  previous  rights,  193 

3.  The  rule  that  all  agreements 
must  be  in  writing,  extends  aa 
well  to  the  parties  as  the  attor- 
neys, 473 

4 .  If  a  verbal  agreement  is  admitted 
by  the  parties,  and  no  objection 
raised  on  the  ground  of  its  being 
verbal,  the  court  will  ^ve  it  eu 
fecty  474 

Alien. 

The  pe^tion  of  an  alien  defendant  to- 
remove  the  cause  into  the  federal 
court,  is  in  season,  though  filed 
a&er  bail  put  in,,  if  the  plaiudff 
has  excepted  to  the  bail,  and  bail 
hMB  not  been  perfected,    64. 2^7 

Amendiaeiit. 

See  Gases,  5.  Ejectment^  10; 

1.  Thephindff  may  amend  a  de- 
daration  in  ejectment,  by  adding 
a  new  demise  of  a  new  lessor^ 


upon  payment  of  costs,  H  the 
defiendaat  elects  to  relinquish  lua 
plea,  55 

3.  Awrit  may  be  amended  by  add- 
ing the  clerk's  namet  on  pay* 
ment  of  costs,  61 

3 .  A  writ  of  venditiom  exfionoM  may 
be  amended  after  a  second  non* 
suit  awarded  for  variance  be- 
tween writ  and  record,  64 

4.  As  long  as  the  record  is  before 
the  court,  amendments  to  which 
the  party  would  be  entitled  as  of 
course,  will  be  allowed  by  the 
court,  on  payment  of  costs,  pro- 
vided no  prejudice  thereby  ac- 
crues to  the  opposite  party,    67 

5.  The  interrogatories  filed  against 
a  sheriff  oil  an  attachment,  may 
be  amended  after  the  sheriff  haa 
answered  them,  if  the  amend- 
ment be  not  to  new  matter,  but 
merely  to  obtain  a  more  fiiU  an- 
swer, 70 

6.  ^,Jk.  may  be  amended  after  it 
is  returned  satisfied^  71 

7.  A  defendant  cannot  amend  by 
adding  a  new  plea,  92 

8.  Where  a  plaintiff  amends  his- 
mtrr.  after  plea  pleaded,  the 
defendant  b  endtled  both  to  im- 
parlance and  costs,         96.  231 

9.  A  count  may  be  amended  by  the 
original  writ,  isa 

10.  The  declaradon  delivered  to  a  te- 
nant, may  be  amended  before  the 
tenant's  aMMarance,  22a 

A  declaration  allowed  to  he 
amended  on  common  terms,  six 
yeara  after  service,  by  adding 
new  demiaes  foam  new  lessors^ 

23a 
Certiorari  allowed  to  be  anandod 
after  return,  by  altering  it  fromi 
case  to  debtf-  ^  363 

A  record  not  amendable  after 
trial,  by  Inaertihg  an  award  of  e^ 
venirt  de  navo^  336 

t4.  Qtt^,  whether  after  venliet,dfc- 
claradon  may  be  amended  by 
jpcwtasing  tbe  damagos  laidi  33r 
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15.  Amendment  allovied  after  opinion 
pronounced  on  demurrer,  396 
Ca,  sa.  allowed  to  be  amended 
after  action  brought  for  false  im- 
prisonment  under  it|  450 

Appearance- 

I  •  When  a  wiit  is  returned  with  the 
defendant's  appearance  indorsed, 
it  is  the  duty  of  the  clerk^and  not 
of  the  attorney,  to  enter  it,  and 
if  he  neglects,  it  may  be  entered 
nunc  pro  tunc  after  default  en- 
tered, 334 

2.  When  an  appearance  is  indorsed 
on  a  writ  in  vacation,  returnable 
in  a  preceding  term,  and  the 
plaintiff  neglects  to  file  it,  the 
court,  on  aj^licatioo,  will  allow 
it  to  be  filed,  and  appearance  en- 
tered of  a  subsequent  term,  but 
not  of  that  ia  which  the  writ  was 
returnable,  lU  9emb.  327 

.3.  Indorsement  of  appearance  on  a 
•  writ  in  vacation,  after  the  day  on 
which  it  is  returnable,  is  not  a 
written  agreement  within  the 
meaning  of  the  rule  of  court,  that 
the  proceedii^  shall  be  of  that 
term,  ib. 

Arrest  of  Judgment* 

See  Pleading,  5. 

I.  It  is  nottoo  late  to  move  in  arrest 
of  judgment  on  the  merits,  after 
atten^ng  the  execution  of  a  writ 
of  inquiry,  183 

3.  If  the  judge  certifies  that  the 
evidence  given  would  apply  as 
well  to  the  good  as  to  the  bad 
covnts,  a  general  verdict  may 
be  amended,  380 

.3.  When  upon  notion  in  arrest  of 
judgment  a  general  vetdict  is 
prayed  to  be  amended,  the  cor- 
rect practice  is,  to  obtain  the 
-  judge's  certificate  ef  the  appli- 
eatioR  rf  the  testimony  given, 

^  283,  in  note. 


4.  A  defect  of  record  is  moveable 
in  arrest  of  judgment,  336 

5.  Motion  in  arrest  of  judgiment  is 
a  nan -enumerated  motion,  and 
the  notice  need  not  specify  the 
reasons,  394 

6.  That  there  is  a  variance  between 
the  issue  roU  and  the  fiMi  prim 
roll,  is  no  ground  of  motion  inr 
arrest  of  judgment,  48f 

7.  Nor  is  an  award  of  a  venire  on 
an  insufficient  suggestion,       s^. 

Argument. 

Either  party  may  notice  cause  fi>r  ar- 
gument, 131 

Assumpsit* 

Assumput  founded  on  a  past  con- 
sideration, good,  333 

Attachment. 

1.  The  court  will  grant  an  aftaeh- 
ment,  in  the  first  instance^  against 
a  witness,  on  an  affidavit  of  his 
being  regularly  summoned  and 
expenses  tendered  to  him,  and 
on  this  motion  the  sufficiency  or 
insufficiency  of  the  sam  tendered 
is  immaterial,  if  no  objection 
was  made  by  the  wimess  at  the 
time,  121 

3.  Attachment  lies  for  the  costs  of 
putting  off  a  trial,  ri6 

3.  How  a  party  must  proceed  to  en* 
title  himself  to  his  attachment, 

4.  On  a  rule  to  show  cause  why  to 
attachment  should  not  issue  for 
contempt  of  court,  the-  party 
ought  to  appear  m  person,  301 

5.  It  is  sufficient  to  answer  by  affi-> 
davit,  412 

6.  Aitachmenf  for  not  obeying  a 
peremptory  numdamua  refused^ 
because  it  did  not  appear  thtt  it 
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bad  been  served  oDtboiewlio 
ought  to  obey  it|  363 

Attomev. 

* 

1 .  An  attorney,  after  he  gives  no- 
tice of  recdner  is  entMed  to  all 
subsequent  notices,  5  6 

3.  When  two  attomies  give  notice 
of  retainer  for  the  same  defen- 
.dbnt,  k  is  incumbent  on  the 
plaintiff  to  inform  the  last,  that 
he  had  recdved  notice  from  ano- 
ther, 66 

3.  If  an  attorney  appear  for  the  de- 
fendant as  agent*  and  not  as  an 
attorney,  and  take  any  steps  in 
such  capacity,  the  courtVill  set 
them  aude,  and  compel  the  at- 
torney himself  to  pay  the  costs, 

75 

4.  When  an  action  on  a  note  of  hand 
was  commenced  against  7*.  and 
C.  and  T.  only  taken,  who  em- 
ployed an  attorney,  and  after- 
wards C.  takes  up  the  note  and 
pays  the  plaintiff's  costs,  T.*9 
attorney  proceeds  and  obtains 
judgment  as  in  case  of  nonsuit, 
the  court  wDl  set  aside  the  pro- 
ceeifings,  and  make  the  attorney 
pay  the  costs  of  the  motion,    76 

5.  When  a  compromise  takes  place 
between  the  plaintiff  and  defen- 
dant, and  the  plaintiff  instructs 
his  attorney  to  stay,  on  payment 
of  costs  ;  if  they  remain  unpaid, 
be  is  entitled  to  proceed  in  the 
action,  115 

6.  If  an  attorney  does  not  practise 
for  <Ae  year,  he  k)Ses  his  privi- 
lege, 134 

7.  Where  an  attorney  in  the  course 

of  a  cause  is  promoted  to  the 
bench,  the  opposite  party  on 
giving  thirty  days  notice  to  ap- 
point another,  may  proceed  as  if 
no  attorney  had  been  retained, 

486 

8.  Where  an  attorney  retains  his 

client's  money,  on  the  ground  of 
counter-claims,  the  court  will  or- 


der the  attorney  to  estiiihit  bia 
counter-claim  to  the  detk  and  pay 
in  the  balance,,  if  any,  in  twenty 
daySf  or  that  attacluncnt  itwms 

497 

B. 
Bail. 

1.  It  fs  requlsate  if  the  plaintiff  ex- 
acts it,  that  two  responsible  per- 
sons should  become  bail,        59 

).  Surrender  by  one  of  two  bail  is 
good  and  available  for  both.  If 
bail  are  sued  j<Mntiy,  he  who*  is 
first  taken  has  time  to  surrender 
until  the  last  is  tdcen;  botifae- 
paratelv  sued  they  may  be  sqni' 
rately  nxed,  ib. 

3.  Court  will  always  relieve  bul,  on 

return   of  the   bail-bond   writ, 

63,64 

4.  When  the  principal  is  confined 

for  a  felony,  and  the  bul  bona 
Jide^  attempt  a  surrender  before 
return  of  eftfdaM  which  is  frus^ 
trated,  and  the  principal  is  after- 
wards imprisoned  for  lift,  the 
court  will  enter  an  exoturemr^ 

66 

5.  In  an  action  on  a  bail-bond,  the 

equity  powers  of  the  court  can 
never  be  exercised  until  after 
forfeitui^,  71 

Where  an  action  is  oommcneed 
against  five,  and  four  are  ar* 
rested,  and  bail-bond  tsken  for 
appearance  of  five,  and  4n  ac- 
tion commenced  against  aD  ^n 
.  bond,  the  court  will  not  inlerfore 
on  motion,  but  will  compel  the 
defendants  to  resort  to  their  plea, 

t  1  ne  couTT  will  scay  pro^conigs 
on  the  bail-bond  where  the  pU^^ 
tiff  has  neglected  cs  esoept  to 
the  bail  pot  in,  99 

7.  Bail  may  depute  e^r  ftecemUatCf 

HI 

8.  If  a  party  convicted  of  a  conspi« 

racy  appears  before  the  court  on 
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1M  own  pCOdoOi  to  TKK^  f^^ 

llicntpaaaed  Qpan  hiiD)  if  the  re- 
oord  of  coonctioo  is  not  made 
Up  and  brought  into  court,  he  is 
to  be  admitted  to  bail,  176 

9.  Where  the  court  will  allow  the 
^aintiff  *8  attorney  to  fnit  in  hail 
wr  the  defendant  In  onler  to  Bur- 
render  hiitt)  3 14 

M.  Common  bail  when  allowed  to  be 
Ucdnuncfiro  itmt^  441 

Ih  The  court  nnder  spedai  circum* 
atancea,  will  delay  the  time  ibr 
bail  to  aorrender  the  prineipal, 

481 

13.  To  fix  bail  there  ia  no  need  of 
dght  daja  between  the  tetie  and 
return  of  the  oi*  aa.  503 

Bond. 

Plijntiffean  never  levy  more  than  the 
comBtion  of  his  hond,  305 

c. 

Calendar* 

1.  If  a  cause  intended  for  argument 

is  not  noticed)  it  must  go  to  the 
toot  of  the  calendar,  1 60 

2.  All  causes  left  untried  on  the  ca** 
lendar,  must  be  renoticed  fin*  the 
next  tenn»  303 

Capias* 

Issuing  of  the  cafaoB  is  the  com- 
mencement of  the  action!      L75 

Cases. 

1.  The  dme  aSowed  for  making  i^ 
caae  cannot  be  enlarged  by  a 
judge,  aSier  as  to  the  time  for 
proposing  ameikdmentSi         138 

'3.  Wiiere  a  case  is  made  with  liber- 
ty to  twn  it  intoa  spedai  ver- 
^Bct,  prodcedings'Stay  of  course 
mitilthe  next  term  after  dedsion 
f^reU)         ^  .  153 


3.  When  the  court  wiH  order  the 

case  to  be  amended,  179 

4.  Ifthe  defendant  makes  a  caw  and 
notices  for  argument,  and  doea 
not  appear  when  called,  judg- 
ment shaDgOi  but  if  the  pwntiff 
noticed  Uie  defendant's  case,  and 
Is  not  ready  when  called,  it  shall 
go  down,  t^. 

5.  Amendments  how  to  be  proposed, 

301 

Certificate. 

See  Arrest  of  Judgment,  3.    Costs, 
33.    Practice,  49. 

I.  If  adjudge  rtfiMe^'a  certificate  of 
probable  cause,  &c.  the  party 
dissatisfied  may  qpply  to  the 
court,  94 

3.  Certificate  of  probable  causa,  Ice. 
on  case  made  Is  no  stay  of  pro- 
ceedmgs  without  notice  of  mo- 
tion accompanying  itt  333 

CeitiorarL 

See  Amendment,  13. 

1.  Quer^^  Whether  a  eertionuri  to 
remove  an  indictment  tor  a  felo- 
ny fnum  oyer  and  terminer  can 
be  altowed  otheninse  than  in 
open  court,  on  q;>edal  cause 
shown,  40, 41.  74 

3.  Queff.  Whether  such  eertiorari 
ought  to  be  directed  to  the  com- 
nussionersor  to  the  clerk,  40,41 

3.  Query*  Ueerdonn  in  such  case 
is  received  and  filed  in  the  su- 
preme court,  where  the  trial 
must  be  had,  it. 

4.  If  proceedings  in  a  crinunal  case 

are  brought  up  into  the  supreme 
court  fimn  the  oyer  and  termi- 
ner, and  filed  in  the  aupreme 
court,  they  cannot  be  sent  hack; 
and  in  such  case  the  defendant 
must  be  tried  at  bar  by  a  jory  of 
the  yidnage  where  the  crime 
Wascommktod,  or  in  casein  nof 
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caitttal  Bent  down  fixr  trial  at  the 
next  circuit  there,  74 

5.  How  the  opinion  of  the  judge 
there  is  to  be  reviewed,  205 

6.  If  certiorari  commands   the  jus- 

tice to  return  the  teatimony, 
he  is  not  bound  to  obey  in 
jthb  particular  ;  but  must  re- 
turn every  thing  else  that  can  be 
legally  required  of  him  1 20 

7.  When  the  plaintiff  enters  a  rule 

for  the  defendant  to  join  in  error, 
he.  or  that  the  plaintiff  be  heard 
ex  partCi  he  must  apply  for  af- 
firmance at  the  next  term,  or  his 
rule  is  gone,  127 

a.  If  on  the  return  to  certiorari  no 
sufficient  eause  of  action  is  set 
forth  in  the  pleadings  below, 
judgment  will  be  reversed,    302 

9.  Judgment  reversed  because  the 
plaintiff  was  j(Hned  in  an  ao- 
tion  of  OMumfiBit  ivithout  show- 
ing how  she  was  interested,  and 
because  a  person  not  a  constable 
was  sworn  to  attend  the  jury, 

395 

10.  Apptication  for  a  rule  on  the 
justice  to  amend  his  return  is 
too  late  after  joinder  in  error  and 
nodcefor  argument,  426 

11.  Except  where  joinder  in  error 

was  a  mere  matter  of  precaution, 

434 

12»  Justice  ordered  to  amend  his  re- 
turn, by  setting  forth  certain  tes- 
timony offered  by  the  parties  and 
overruled  by  the  justice,        427 

13.  Default  in  not  assigning  errors 
aet  aside  on  pa3rment  of  costs  on 
an  affidavit  that  transcript  had 
been  written  for  and  when  rule 
expired  was  daily  expected,  429 

f  4.  Where  an  affidavit  and  a  certifi- 
cate of  a  justice  are  at  variance, 
the  affidavit  is  entitled  to  the 
greater  credit,  437 

15.  When  a  cause  is  removed  from 
the  mayor's  court  into  the  su- 
preme court  by  certiorari^  the 
proceedings  go  on  from  the  last 
«tep  in  the  court  belowt        440 


16.  The  court  will .  QDl  eonpd  a  jus- 
tice, to  return  &cts  as  to  the  be- 
haviour of  the  jury,    ^  .       461 

17..  If  the  defendant  joins  in  erroTt 
and  afterwards  it  is  dispoyered 
that  oo.retum  has  been  made  by 
the  justice,  and  that  none  can  be 
niade  on  account  of  his  depar* 
'  ture  from  the  st^te,  the  plaintiff 
will  have  leave  to  discJontmoe 
without  coats,  465 

IB.  Judgment  reversed  because,  an  in-, 
formal  oath  was  administered  to 
the  coostfUe  attending  the  jury, 

.    485 

Commiamasu 

1.  When  a  rule  is  made  for  the  do- 

feudai^t  to  fleet  and  abide  by  one 
of  two  pleas,  and  he  electa  in  vaca- 
tion, the  next  term  is  the  term 
for  moving  for  a  commission, 

80 

2.  Wbenacommisaion  issues  at  the 

peril  of  the  party,  145 

3.  Rule  for  a  commission  suspends 

the  cause  tmtil  a  vacatiu*  be  or- 
dered and  entered  ;  burthe  par- 
ty waives  hii  rule  if  he  appears 
at  the  trial  and  examines  wit- 
nesses, 177 

4.  When  a  vacatur  will  not  be  jJ- 
lowed,  189 

5.  The  court  will  allow  a  second 

commission  to  examine  the  same 
witness  at  the  party 's  peril,  when 
the  first  interrogatories  were  de- 
fective, 263 

6.  When  the  couit  .will  on  motion, 

permit  the  plaintiff  to  proceed  to 
trial,  notwithstanding  commis- 
sion, 317.  344 

7.  When  causes  Iiave  been  oonsc^- 
dated,  and  a  commission  issued 
in  a  consolidated  cai|se,  the  court 
will  allow  .the  tesdinony  takea 
under  it  to  be  read  in  the  princi- 
pal cauae,  324 

8.  If  the  plaintiff  does  not  i^  due 

diligence  in  having  the  commis- 
sion retumedf  the  defendant  vrin 
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be^  «MMed  ttmpflfkft  jadgmeiit 
as  ID  case  of  nonsuit^  330 

9.  Wiien  allowed  to  issue  before  is- 
sue joiiiedt  407 

iO.  When  a  wiCDess  to  be  examined 
uAder  a  commission  dua^  the 
court  will  not  allow  the  commis- 
sion to  be  awardedi  by  adding;  a 
new  witness,  but  the  party  may 
take  a  new  commissioo  at  his 
peril,  502 

1 1.  A  QommisuoD  may  be  directed  to 
persons  not  resident  in  the  state 
to  which  the  comaissioo  issues* 

461 

Contncts^  Mutual. 

Where  mutual  agveeiDents  are  redu- 
ced to  wrHiag,  «Dd  the  one  is 
the  consideration  of  the  othert 
it  must  be  produced  at  the  trial, 
or  the  plaintiff  will  be  nonsuited, 

39 

Consolidation. 

I.  The  English  consolidation  rule  is 
the  one  adopted  by  the  supreme 
court,  68 

H.  Judgment  how  and  when  entered 
upon  the  consolidation  rule,  103 

3.  When  the  contracts  are  separate 
and  independent,  the  court  will 
not  compel  a  consolidation,    189 

4.  Where  several  actions  were  com- 

menced on  one  policy,  the  court 
gfanted  imparlances  on  the  plain- 
tifTs  refusing  to  conadidate,    68 

5.  When  the  plaintiff  refuses  to  con- 

adidate,  the  court  will  show  him 
no  induJgence,  ib. 

Costs. 

See  Judgment  as  in  case  of  Nonsuit, 

10 

1.  Where  the  plaintiff  does  not  re- 
cover beyond  20/.  the  court  win 
permit  the  defendant  to  set  off 
his  costs  i^;ainst  the  sum  reco- 
vered, although  the  plaintiff  is 
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iDsolvem,  and  his  attorney 
swears  that  the  whole  a(  the 
costs  were  still  due  to  him,  72 
3.  When  a  /iroccdendo  is  award- 
ed (after  Aa^ro«  cor/iw  returned) 
on  account  of  the  defendant's 
neglect  to  pjut  in  bail  above,  and 
the  plaintiff  prevails  in  the  court 
below,  he  is  not  entitled  to  the 
costs  of  declaration  snd  rule  to 
plead  in  the  court  above,         f6 

3.  When  the  court  relieve  on  pay* 
raent  of  costs,  it  is  the  duty  of 
the  party  relieved  to  pay  them 
without  waiting  for  a  (lemand  or 
tender  of  the  bill,  83.  105 

4.  The  statute  of  costs  reqiuring  a 
•certificate  to  be  made  in  certain 
cases  by  the  judge  at  the  trial, 
does  not  mean  that  it  must  be 
given  at  the  trial  of  the  cause, 
but  by  the  judge  who  presides  at 
the  trial,  9 1 

5.  Where  the  plaintiiT  was  nonsuit- 

ed, and  bdng^  a  second  action 
without  |>aying  the  costs  of  the 
first,  the  court  will  stay  the  pro- 
ceedings witilthe  costs  are  paid, 
and  this  application  may  be 
made  at .  any  time  pending  the 
second  action,  and  before  trial, 

93 
'6.  If  the  defendant  gives  notice  of 
application  for  a  commission  af* 
ter  he  has  received  notice  of  trial, 
and  by  means  thereof  puts  off  the 
'trial,  he  must  pay  costs  to  the 
time  of  the  trial ;  but  if  he  serves 
bis  notice  before  receiving  notice 
of  trial,  such  notice  shall  ojperate 
as  « -stay  of  proceedings,   '     100 

7.  The  defendant  is  entitled  io  the 
costs  of  the  circuit,  even  when 
the  failure  has  arisen  from  ^an 
objection  made  by  the  defendant 
to  the  jury  process,  the  defect 
of  process  being  by  the  plain- 
tiff's mistake,  109 

8.  Where  executors  recover  a  sum 
over  10/.  in  a  «ourt  of  common 
pleas>  and  the  judges  rrfuse 
costs,  the  ^Gottrt  will  not  grant  a 
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mandamtts  to  compel  thcm^but     19. 
will  leave  the  partf  to  his  writ 
of  error,  1 19     30. 

9.  The  court  will  not  compel  the 
plaintiff  to  file  security  lor  the 
costs,  if  one  of  them  Uyes  with- 
in reach  of  tlie  process  of  the    21. 
court,  121 

10.  Even  though  he  was  insolvent, 

and  debt  assigned,  i6» 

1 1.  When  the  costs  are  granted  to  a 
plaintiff  on  a  defendant's  i>utting 
off  a  trial,  he  may  either  wait 
and  have  all  the  costs  taxed  toge- 
ther at  the  event  of  the  suit,  or 
he  may  make  them  out  inHanter 
under  the  direction  of  the  court, 
and  proceed  to  trial  if  not  paid, 

or  vesort  to  his  attachment,    127     24. 

12.  Where  actions  were  brought  on 
promlssoty  notes  on  which  a  sum 
exceeding  250  dollars  was  due 
and,  by  agreement  between  the 
parties,  cognovu»  were  given  for 
less  than  250  debars,  supreme 
court  costs  will  not  be  allowed,     25. 

166 

13.  Where  parties  compromise  with- 

out the  knowledge  of  Jtheir  attor« 
nies,  each  party  pays  his  own 
costs,  167     26. 

II'.  Where  the  plaintiff  countermands 
notice  of  trial,  he  is  bound  to 
pay  all  expenses  previous  to 
countermanding,  200    ^7. 

15.  An  excuse  sufficient  to  exempt 

the  plaintiff  from  stipulation, 
will  not,  separately  considered, 
excuse  from  costs,  233 

16.  Where  the  plaintiff  gives  notice     28. 

of  motion,  and  neglects  to  attend 
to  argue  it,  the  defendant  b  en-* 
titled  to  costs,  259 

17.  When  (he  plaintiff  offers  a  suf:    29. 

ficient    excuse    for  not  having 
brought  his  cause  to  trial  pursu^  ""SO. 
ant  to  notice,  the  defendant  will 
be  entitled  to  costs,  if  the  plain- 
tiff has  not  countermanded,  299     3K 

18.  Cost3  must  be  paid  by  attorney 

when  he  takes  an  inquest  with- 
out giving  notice  of  trial,      303 


Coals  of  raria&g^  vfhm  aOowedy 

361 
When  damages  are  reduced  ta 
25  dollars  by  means  of  set-off  in 
common  pleas»  the  plaintiff 
must  pay  the  cwts,  370 
To  entitle  the  plaintiff  to  costs  in 
the  supreme  Goart>  he  vmst  re- 
cover above  50  dolors,  exdusive 
of  costs,  391 

So  in  the  common  pleas  In*  must 
recover  above  25  dollars^  exclu- 
sive of  costs,  393 
When,  on  a  recovery  under  25 
dollars,  a  party  claims  costs  on 
the  ground  that  freehold  came 
in  question,  certificate  of  the 
judge  must  be  produced,  394 
A  mere  notice  on  record  that  the 
iocuB  in  gtto  is  the  defendant's 
freehold,  is  not  sufficient  to  show 
the  court  from  mere  inapectioD 
that  the  freehold  came  in  ques- 
tion, so  as  to  entitle  the  plaintiff 
to  costs,  393 
In  an  action  of  trespass  on  the 
case  for  negligence,  if  the  jury 
give  the  plaintiff  6  cents  dama- 
ges, the  plaintiff  roust  pay  costs, 

396 
If  the  plaintiff  &i)s  in  his  own 
motion  to  set  aside  his  own  yv 
diet,  he  must  pay  costs  of  op- 
posing, 403 
New  trials,  except  for  misdirec- 
tion, are  always  granted  on  pay- 
ment of  costs  i  but  upon  mis- 
direction costs  abide  the  event, 

A  party  cannot  apply  by  distinct 
motion  at  a  subsequent  term  for 
costs  that  he  was  entitled  to  at  a 
previous  term,  423 

When  costs  wiU  be  refused  to 
both  parties  on  a  motion,  423 
The  jury  need  not  find  costs,  the 
statute  gives  them  wherever  da- 
mages are  found,  431 
Whenever  the  court  order  costs 
to  be  paid,  they  must  be  paid 
within  20  days,                     445 
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32 .  Appfication  lor  costs  for  not  pro- 
ceeding to  trial,  must  be  made 
fffhta  costs  ^re  taxed)  (utiemb.) 

474 

33.  When  verdict  is  under  2^0  dol« 
lars,  and  is  set  aside  by  the  court 
on  payment  of  costs.  Query. 
Whether  they  are  to  be  supreme 
court  or  common  pleas  costs, 

479 

34.  If  in  a  case  where  common  pleas 
costs  are  taxable,  the  defendant 
does  not  appear  and  contest  the 
taxation,  and  supreme  court  costs 
are  thereupon  taxed,  the  court 
vill  not  award  a  re-taxation,    id. 

55.  How  costs  are  to  be  obtained  on 
motion  for  judgment  as  in  case 
of  nonsuit,  480 

36.  The  clerk  has  no  authority  to 
deliver  to  a  party  a  bond  filed  as 
secuiity  for  costs.  Application 
must  be  made  to  the  court  on 
affidavit,  482 

37.  Where  a  cause  falls  through  at 
circuit,  the  judge  not  being  able 
to  stay  it,  costs  abide  the  event, 

466 

38.  WhcAi  a  defendant  pays  debt  and 
costs  to  the  plaintiff*,  after  notice 
from  the  plaintiff'^s  attorney  not 
to  do  so,  he  pays  them  in  his 
own  wrong,  489 

39.  The  court  of  chancery  has  ex- 
clusive cognizance  of  questions 
of  costs,  in  suits  before  them, 

491 

Justices'  Courts. 

1.  Justices' courts  can  take  no  power 
by  implication,  but  must  show 
the  power  expressly  givfen  to 
them  in  every  instance,         338 

3.  The  court  will  btend  liberally  m 
favour  of  their  proceedings,  386 

3.  Justices'  courts  have  no  jurisdic- 
tion under  the  joint  debtor  act, 

ib. 

4.  Justices'  courts  must  be  held  to 
the  strict  limits  of  their  jurisdic- 
tion, ib. 


Crimes. 

A  crime  committed  in  one  state  is 
not  cognizable  in  another.  The 
criminal  must  be  demanded  by 
the  executive  in  ordinary  form* 

390 

D. 

Debtors. 

See  Practice,  7. 

I.  jictjbr  the  reUef  of  debior^y  ^c. 

1 .  In  the  inventory  made  under  this 
act,  the  debtor  need  not  specify 
his  arms.  Sec.  nor  when  he 
owned  the  articles  mentioned 
therein,  nor  does  it  make  any 
difference  whether  he  is  confined 
on  a  suit  for  a  tort,  or  on  matter 
of  contract,  78 

2.  If  the  inventory  is  not  stamped, 
the  objection  is  fatal,  ib, 

3.  It  is  no  objection  that  the  sum 
he  is  charged  with  on  execution 
is  not  mentioned  in  the  petition, 
nor  that  the  inventory  purporting 
in  its  caption  to  be  an  inventory 
of  real  and  personal  estate  con- 
tains personal  property  only,  1 15 

4.  A  person  residing  out  of  the 
state,  as  to  the  purpose  of  a  ser- 
vice under  the  act,  is  considered 
as  not  to  be  found*  ^- 

5.  When  the  debtor  is  brought  up 
on  the  last  day  of  term,  the  court 
will  remand  him  until  the  next 
terra,  upon  an  affidavit  by  the 
creditor  of  the  absence  of  mate- 
rial witnesses,  366 

II.  wfc/  for  relief  agaifut  absent  and 
absconding  debtors, 

\,  An  indorsee  of  a  bill,  drawn  by 
absent  debtors,  attached  a  ves- 
sel under  the  absent  debtor  act ; 
after  the  attachment,  A*»  hidor- 
sor  pays  to  B.  the  amount  of  the 
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bUU  and  it  is  i^eed  between 
them  that  the  proceedings  shall 
go  on  for  the  benefit  of  the  in- 
dorsor.  A  ttufiersedeas  cannot, 
on  this  account,  issue  under  the 
statute.  Payment  b3r  a  principal 
debtor  would  be  equivalent  to 
security  under  the  act,  but  not 
payment  by  surety,  84 

2,  Upon  application  by  the  debtor, 
the  court  will  order  trustees  to 
report  and  account  in  eight  days 
after  service  of  a  copy  of  the 
rule,  117 

3.  To  support  an  attachment  under 
this  act,  the  debt  must  be  one 
which  might  be  made  the  std>- 
ject  of  a  set-off,  and  must  not 
arise  ex  dehcto^  501 

4^  The  supreme  court  has  a  super- 
intending power  to  inquire  whe* 
ther  the  attachment  has  issued 
improvidtotly  or  not,  500 

5.  All  debts  arising  ex  contractu 
may  be  the  bads  of  an  attach- 
ment under  the  act,  506 

III,  Act  for  giving  reSef  in  cfucB  ff 
insolvency, 

1.  A  discharge  under  the  insolvent 
act  is  conclusive,  except  in  cases 
of  fraud,  329 

2.  A  debtor  must  plead  his  dis- 
charge. The  court  will  not  help 
him,  if  he  omits  to  plead  it,  367 

Default. 

K  Default  is  correctly  entered  after 
the  expiration  of  twenty  days, 
where  no  attorney  was  employed 
by  the  defendant^  and  the  decla- 
ration served  by  putting  it  up  in 
the  clerk's  office,  1 0 1 

i.  The  rule  requiring  ibrty  days 
applies  only  when  an  attorney  is 
employed^  who  neither  lives  in 
town  nor  has  an  agent  there,    id, 

3.  The  court  will  not  set  aside  a 
default  on  an  affidavit  of  merits 
mentioned,  118 


4.  There  must  be  to  afiArvitef 
msritay  and  some  excuse  sng-» 
gested  for  not  having  pleaded, 

125 

'5.   De&ttlt  set  aside  on  the  ground  of 

apparent  mistake  on  the  part  of 

the  defendant,  315.  483 

6.  Defaidt  set  aside  on  the  ground 
of  Burptise,  the  acdon  bang  on 
a  penal  orcfinance  of  the  corpo- 
ration, and  de&uk  entered  pend- 
ing a  petition  to  corporation  for 
retiei;  420 

7.  An  affidavit  of  meriu  stating  a 
condidonal  acceptance  of  a  bill 
by  parol,  is  sufficient,  430 

8.  On  motioB  to  set  aade  default* 
if  theve  is  a  contradiction  be- 
tween the  affidavits  of  plaintifT 
and  defendant,  the  court  will  set 
aside  the  default  on  payment  of 
eoBts  if  an  affidavit  of  merits  is 
produced,  442 

9<  Default  will  not  be  set  aude  on 
an  affidavit  of  a  ^  subatantial  de^ 
fence"  without  stating  that  there 
are  merits,  444 

10.  Default  will  not  be  set  aside  af- 
ter judgment  and  execution  with- 
out excusing  iaekcM^  although 
defendant  fwoduceaan  affidavit  of 
meritSr  46*  7 

11.  Default  entered  befwe  writ  re^ 
timxed  and  filed  will  be  set  aside 
for  irregularity,  448 

1 3 .  What  shall  be  a  sufficient  excuse 
to  accompany  an  affidavit  of 
merits,  478 

Demurrer. 

I.  Defendant  will  not  be  allowed  to 
withdraw  a  frivolous  demurrer 
even  on  an  affidarit  of  merits,   80 

3.  It  is  plaintiff's  right  to  make  «p 
the  demurrer  bocrfts  and  bring  on 
the  argument,  106 

3.  Motion  for  judgment  on  a  frivo- 
lous demurrer  most  be  brought 
on  by  notice  of  argument^    345 

4.  And  the  notice  must  state  that  the 
motion  will  be  grounded  on  the 
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fiiToloQinesa  of  the  demurrer, 

366.  470 
5*  Demurrer  to  evidence  confesses 
all  facts  that  a  jury  migbt  in- 
fer, 387 

6.  If  demurrer  is  brought  on  as 
frivolous  it  is  not  sufficient  for 
the  opposite  counsel  to  say,  that 
they  opi)Ose.  An  opposition  that 
has  the  colour  of  reality  must 
appear  to  the  court,  415 

7.  Demurrer,  if  not  frivolous,  may 
always  be  withdrawn  during  the 
term  in  which  judgment  on  it  is 
^ven,  and  defendant  may  then 
take  issue  on  the  £icts,  4 16 

8.  When  there  is  a  demurrer  to 
the  whole  declaration  and  one 
count  is  clearly  good,  judgment 
must  be  for  the  plaintiff,        443 

Discondnuance. 

See  Certiorari,  17.    Judgment  as  in 
case  of  Nonsuit,  6. 

1.  Discontinuance  of  a  prior  suit 
may  be  entered  at  any  time  be- 
fore  plea  pleaded  in  the  second 
suit  for  the  same  cause  of  action, 
and  this  without  leave  of  the  court 
or  payment  of  costs,  98 

H.  And  if  a  discontinuance  is  enter- 
ed upon  receiving  a  plea  in  abate- 
ment, and  at  a  subftequent  period 
nii  caftiat  fier  breve  entered,  it 
shall  have  relation  back  to  the 
lime  of  entering  the  discontinu- 

ib. 


E. 
Ejectment. 

See  Amendment,  1, 2,  3.  Practice,  30* 

1.  It  is  a  priority  of  interest,  and  not 

the  receipt  of  rent,  which  is  the 

.  true  ttstiraooy  of  landlord  or  not, 

62 

.  3.   Where  one  of  the  lessors  of  the 

plaintiff  is  dead,  the  coun  will, 


upon  application,  order  all  counts 
to  be  struck  out  of  the  declara-" 
tion  in  which  he  is  averred  to  be 
lessor,  105.  156 

3.  Semb,  When  an  ejectment  is 
brought  for  a  vacant  posses- 
sion, a  person  cialnr  ing  title  may 
be  admitted  to  defend,  »hd  the 
strict  English  principles  do  notf 
apply,  87 

4.  Where  an  ejectment  was  served 
on  tenant  in  possession,  who 
shortly  after  left  the  premises 
and  a  new  tenant  entered,  and 
plaintiff's  agent,  without  the 
knowledge  of  plaindff*s  attorney, 
served  a  new  declaration  on.  the 
second  tenant ;  this  is  a  waiver 
of  the  proceedings  against  the 
first  tenant,  1 12 

5.  The  defendant  ought  to  file  his 
plea  at  the  same  time  that  he 
signs  the  consent  rule.  If  he  ne- 
glects to  file  his  plea,  judgment 
must  be  entered  against  the  ca- 
sual ejector.  It  is  irregular  in 
this  case  to  enter  judgment  by 
default  against  the  tenant,      1 16 

6.  He  must  be  conudered  ui  this 
case  as  not  having  appeared,  and 
the  judgment  by  default  against 
the  casual  ejector  is  taken  under 
the  first  rule  entered  at  the  re- 
turn of  the  writ  and  not  under 
any  new  rule,  122 

7.  The  court  will  not  set  aside  a 
judgment  against  casual  ejector 
upon  an  affidavit  that  the  party 
applying  has  a  claim  ;  he  ought 
to  show  that  he  is  landlord,   208 

8.  Although  the  notices  to  tencoit, 
Sec.  on  file  are  misdirected,  the 
court  will  presume  the  services 
regular  if  nothing  further  ap- 
pears, 316 

9.  Uow  far  the  court  will  go  to  pio- 
tect  the  possession,       320.  477 

10.  A  plaintiff  may  amend  his  de- 
claration by  adding  a  new  count 
on  terms,  408.  10. 

11.  In  what  manner  the  court  will 
compel  payment  of  costs  by  a 
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ptrty  made  4efrndant  initead  of 
the  casual  ejector,  414 

12.  On  motion  for  attachment  for 
Don -payment  of  costs  <io  account 
of  the  plaiotiiT  being  nonsuited 
Ipr  want  of  confes^ng  lease,  entry 
and  qtuteff  affidavit  must  state  that 
the  person  who  demanded  them  of 
the  tenant  was  duly  authorised  by 
the  lessor  of  the  plaintiff,      483 

IS*  Notice  of  motion  to  set  aside 
proceedings  against  casual  ejec- 
tor, and  that  the  tenant  be  admit- 
ted  to  defend  is  correctly  signed 
hy  being  signed  by  jf.  as  attorney 
iibr  tlie  tenant,  484 

Error. 

1.  Error  in  record  in  supreme 
court  amended  in  the  court  of 
errors,  46 

2.  When  either  party  is  desirous  of 
bnnging  a  writ  of  error,  the  court 
will  grant  a  rule  on  the  success- 
ful party  to  have  the  roll  signed 
and  filed  in  four  days,  or  that  op- 
posite party  have  leave  to  do 
It,  54 

3.  When  want  of  plaint  in  court  be- 
low is  assigned  for  error,  the  su- 
preme court  will  compel  that 
court,  by  mandamua^  to  grant 
leave  to  file  it  nunc  firo  tunCj   61 

4.  A  party  cannot  assign  error  in 
process  issued  by  himself,   384 

5.  A  writ  of  error  cannot  be  non- 
firoesed  before  it  is  returned  into 
the  court  above,  331 

6.  If  on  the  justice's  return  it  does 
not  appear  that  a  constable  was 
sworn  to  attend  the  jury,  it  is  a 
€&tal  error,  and  the  court  cannot 
supply  it  by  intendment,       417 

7.  When  a  bill  of  exceptions  has 
been  taken  in  the  court  of  com- 
mon pleas,  the  supreme  court 
will  not  hear  an  assignment  on 
the  case,  if  no  writ  of  error  has 
been  sued  out,  491 

8.  In  a  justice's  court,  when  the  de- 


fendtfit  refuses  to  plead»  it  is  er- 
ror to  award  a  venirCf  497 

Evidence. 

Ofifee-copy  of  record  is  suficiiDt 
evidence  of  a  judgment  recover- 
ed in  the  circuit  court  of  the 
United  States  for  the  common- 
wealth of  Maasachiisetts,      1 36 

Exceptions. 

See  Bill  of  Error,  7. 

After  return  of  9ci,  fa,  qua  ex. 
wm  and  before  assignment  of 
error,  the  court  will  allow  the 
plaintiff  in  error  to  take  out  a 
writ  for  the  judges  below  to  con- 
fess or  deny  their  seal^  416 

Execution. 

See  Amendment,  6.  1 6. 

1 .  If  an  execution  is  issued  into  ano- 
ther county  than  that  in  which 
the  venue  is  laid,  without  a  teeUi' 
tum^  it  is  void,  349 

2.  If  it  is  tested  out  of  term,  it  b 
void,  ib. 

3.  The  return  of  the  execution  is 
not  requisite  to  the  validity  of 
the  proceedings  under  it,       ^50 


F. 


Feigned  Issue. 

If  an  inquest  be  improperly  taken  in 
a  feigned  issue  from  the  court  of 
chancery,  relief  must  be  sought  in 
this  court,  303 

Fine. 

Where  the  last  proclamation  of  a  fine 
was  omitted  at  a  previous  term,  it 
was  allowed  to  be  made  nunc  firo 
tunc  as  of  that  term*  1 65 
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Forcibly  £ntry  and  Detainer. 

1.  If  24  grand-jurors  are  sworn  on 
the  jury  that  find  the  l»U,  the  ob« 
jection  b  fetal*  365 

2.  So  if  defendant  appears  volunta- 
rily and  offers  to  traverse  and  is 
refuse4i  364 

Forfeiture. 

1.  The  act  entitled  an  act  further  to 
amend  an  act  entitled  an  act  for 
the  speedy  sale  of  the  confiscated 
and  forfeited  estates  within  this 
state,  &c.  is  retrospective  and  af- 
fects prior  titles,  89 

2.  The  state  can  acquire  seisin  or 
possession  of  lands  for  breach  of 
condition  by  matter  of  record  on- 
ly, 298 

3.  Where  an  entry  is  necessary  on 
the  part  of  a  common  person, 
an  office  is  necessary  on  the 
part  of  the  state,  id, 

4.  Where  entry  and  action  are  ne- 
cessary to  a  common  person,  an 
office  and  «€v,  fi.  are  necessary 

'  to  the  state,  ib. 


H. 


Habeas  Corpus. 

1.  Whenever  right  or  justice  re- 
quire it,  a  suit  removed  by  habeas 
corpus  may,  to  certain  intents,  be 
made  to  relate  to  the  suit  below, 
but  not  to  it  as  the  same  suit 
technically  continued,  45 

2.  Plaintiff  cannot  be  nonfiross^d  for 
not  declaring  in  the  court  above, 
but  defendant  is  not  bound  to  ac- 
cept a  declaration  after  two  terms 
elapsed,  49 


I.  J. 

Improvements. 

Claims  for  the  vahie  of  improvte- 
ments  under  the  act  granting  ae- 
llef  to  certain  persons  claiming 
title  to  lands  in  the  counties  d[ 

« 

Cat/ug^a  and  Onondaga^  depend  on 
the  report  of  the  circuk  jvidge, 

370 

Infant 

A  promissoi^  note  made  hj  an  infant, 
and  taken  by  phdntifT  in  course  of 
business,  cannot  be  enforced  agasitt 
the  infant,  although  he  was  cairy- 
ing  on  trade  at  the  time  as  an  a- 


dult, 


503 


Inquiry,  notice  of  exeeuting 
Writ  of. 

Notice  of  executing  writ  of  inquity 
may  be  given  at  any  time  after  d^ 
fault  entered,  but  the  writ  must  n«t 
be  executed  before  interlocutoiy 
judgment  entered,  374 

Inquest. 

1.  If  a  cause  is  called  on  in  its  or- 
der on  the  day-docket»  and  an  in- 
quest taken,  the  court  will  not 
set  it  aside  on  an  affidavit  of  me- 
rits, 1 85 

2.  But  the  said  affidavit  is  sufficient 

in  all  other  cases,  343 

3.  When  the  court  will  set  s^n  in- 
quest aside,  414.  419.  434 

4.  Inquest  before  the  sheriff  set  a- 
ude,  because  aby-standerwas  al- 
lowed to  mix  and  converse  with 
thcjuiy,  441 

5 .  An  affidavit  (o  set  aside  an  inquest 
taken  at  mV^'/in'M  must  state  that 
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the  defendant  has  a  defence 
advised  by  counsel,  449 

6.  At  ntsi  firiua  when  an  inquest  is 
about  to  be  taken,  counsel  must) 
vhen  required,  state  whether 
jthey  iiave  a  defence  or  not^    455 

Insurance. 

Inhere  an  insurance  is  made  on  part 
of  a  cargo  warranted  free  from 
contraband,  and  part  of  the  cargo 
uninsured  was  contraband,  to  the 
knowledge  of  the  insurer,  and  the 
vessel  bong  condemned  on  account 
9f  the  contraband  goods,  the  plain- 
tiff shall  recover  as  for  a  total  loss, 

309 

Interest. 

L  On  a  judgment  on  a  9cL  fa.  a- 
gsunst  bail  the  jury  may  give  in- 
terest from  the  day  the  bail  be- 
came fixed,  that  is,  after  the  ex« 
piration  of  the  time  allowed  ex 
gratia  for  the  surrender,  65 

i^«  Interest  not  allowed  where  delay 
arises  from  the  plaindff^s  own 


act] 


403 


Irregularity. 


When  part  of  the  proceedings  in  a 
suit  are  regular  and  part  irregular, 
the  court  will,  on  motion,  set  aside 
Ithose  only  that  are  irregular,     146 

Judgment. 

See  Arrest  of  Judgment.  Judgment 
as  in  case  of  Nonsuit,  1.  Non- 
suit. 

1.    When  cogntrvit  is  given,  judg- 
ment may  be  entered  in  vaca- 


tion, 


312 


3.  Judgment  entered  up  for  one 
mill  set  aside,  there  bemg  no  such 
currency,  431 


Jur}%  struck. 

1.  Where  the  motion  for  a' struck 
jury  is  not  opposed  the  court 
shidi  be  satisfied  by  afl&da^t  of 
the  importance  or  intricacy  of 
the  cause,  340 

3.  The  a£Eidavit  to  8upf>orC  the  mo- 
tion for  a  struck  jury  must  spe- 
cify in  what  the  importance  and 
intricacy  consist,  423 

3.  If  there  is  no  opposition  these 
requisites  are  confessed,  ib. 

4,  The  litigant  parties  do  not  make 
the  cause  important  within  the 
meaning  of  the  statute,         435 

Justice's  Court  and  Justice. 

Set  Courts. 

1.  Error,  if  a  justice  adjonms  a 
cause  more  than  3  days  of  his 
own  authority,  399.  492 

2.  JiUer  if  by  consent,  490 

3.  If  an  executor  confesses  judg- 
ment in  a  justice's  court,  it  does 
not  give  the  court  jurisdiction, 

470 

4.  The  issuing  6f  the  summons  or 
warrant,  and  not  the  filing  of  the 
plaint,  is  the  commencement  of 
the  action,  477 

5.  Where  a  justice  aiiplies  to  amend 
his  own  return,  he  most  set  forth 
in  his  affidavit  the  points  intend- 
ed to  be  amended,  480 

6.  If  in  a  justice's  court,  under  the 
25  dollar  act,  a  party  demurs 
to  evidence,  the  justice  may  over- 
rule the  demurrer  as  being  a  pro- 
ceeding inaj^pticable  to  such 
couru,  485 

7.  A  justice  cannot  be  prosecuted 
ibr  a  judicial  act,  490 

L. 

Limitations. 
Where  a  presumption  can  be  made  in 
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tiTour  «r  the  pUntiff  to  av<dd  the 
statute  of  limitatioBs  tiie  court  will 
make  it,  316 


Mandamus. 

See  Error  J  3. 

1.  JMbuAxntttf  will  issue  to  compel  the 
judges  of  the  common  pleas  to  fix 
their  seals  to  a  bin  of  exceptions^ 

136 

2«  They  may  show  cause  for  their 
refusal,  and  it  is  a  sufficient  cause 
that  the  bill  is  untrue,  t^* 

3.  Where  the  court  will  set  aside  a 
mandamue,  150 

Motion. 

See  Arrest  of  Judgment*  5.  New 
Trial,  4.    Real  Actions,  5. 

1 .  Upon  a  motion  where  there  is  no 
opposition  the  court  will  never 
examine  farther  than  to  be  satis* 
fied  that  there  has  been  regular 
service  of  the  notice,  1 32 

3.  A  modon  to  set  aside  a  report  of 
the  referees  on  the  ground  of  ir- 
regularity is  a  non-enumerated 
motion,  159 

3.  But  if  the  modon  is  grounded 
on  merits,  it  is  an  enumerated 
motion,  and  in  this  case  irregu- 
larity may  also  be  insisted  on, 

id. 

-4,  If  the  opposite  party  does  not  ap« 
pear  to  oppos^,  all  irregularities 
are  waived,  423 

5.  A  motion  to  set  aside  a  verdict 
for  irregularity  is  a  non-enume- 
rated motion,  425 

6.  The  court  will  refuse  to  grant  a 
motion  even  where  there  is  no 
opposition,  if  the  afiidarit  of  ser- 
vice of  notice  is  insufficient,  442 


K. 


New  Trial. 

1.  Notice  of  motion  foi"  6  new  trial 
accompanied  by  a  judge's  cerd* 
ficate  is  a  substitute  for  the  for- 
mer practice  of  a  rule  to  show 
cause.  If  the  party  neglects  to 
obtain  a  certificate,  and  judgment 
is  consequently  duly  entered  up, 
the  court  will  not  then  hear  an 
argiunent  to  set  the  verdict  aside, 

94 

2^  On  motion  for  a  new  tiial  the 
court  will  not  compel  the  defend- 
ant to  bring  the  amount  of  (he 
verdict  into  court,  152.  331 

3.  The  court  will  never  granta  new 
trial  on  account  of  newly  disco« 
vered  testimony  when  it  goes 
merely  to  contradict  former  evi- 
dence, 1 62 

4.  A  modon  for  a  new  trial  on  the 
ground  of  newly  discovered  tes- 
timony is  an  enumerated  mo« 
tion,  *  358 

5.  When  the  court  wttl  grant  anew 
trial  on  the  groqnd  of  newly  dis- 
covered testimony  to  the  same 
fact,  379 

6.  When  on  an  application  for  a 
new  trial  on  the  ground  of  newly 
discovered  testimony,  the  aflida** 
rit  states  the  new  witness  to  be  a 

•  man  of  good  character,  counter 
affidavits  to  this  point  are  admis* 
sible,  409 

N(»ipros« 

Where  an  action  is  brought  against 
two,  and  one  is  returned  taken  and 
the  other  non  eaty  and  the  party  ta« 
ken  rules  the  plaintiff  to  declare^ 
the  pkdntiiT  will  be  non/iroM^d  un« 
less  he  obtains  time  to  declare  un« 
til  the  other  is  brought  in,        452 
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Nonsuit. 

Hule  for  costs  of  a  nonsuit  against 
executors  discharged  because  non- 
suit arose  from  a  clerical  erroTt  72 

Nonsuit,  judgment  as  in  case 

of. 

See  Commission,  8.    Real  Actions^  3. 
CosUi  35. 

1  •  Judgment  as  in  case  of  nonsuit 
will  be  awarded  where  there  has 
been  a  new  trial  granted  and  the 
plaintiff  has  ne^ected  to  carry 
the  cause  down  to  trial,  43 

2.  Upon  the  first  default  the  (dain* 
tiff  must  be  nonsuited  or  must 
stipulate  to  try  the  cause  at  the 
next  circuit,  unless  he  accounts 
for  and  excuses  the  default.  But 
the  defendant  must  make  his  ap- 
plication in  the  next  terra  after 
default,  69.  186.  401. 

3«  Judgment  as  in  case  of  nonsuit 
is  never  granted  in  replevin,   96 

4.  Uporf  a  stipulation  to  try  the 
*  cause  peremptorily  in  expecta- 
tion of  the  return  of  a  witness, 
it  is  a  sufficient  excuse  that  the 
witness  is  a  sea-faring  man,  147 

5.  Misapprehension  of  a  rule  of 
practice  how  &r  an  excuse  for 
not  going  to  trial,  1 5  7 

6«  Application  for  judgment  as  in 
case  of  nonsuit  must  be  made  at 
the  term  next  after  de&ult,    187 

7*  When  upon  an  application  for 
judgment  as  in  case  of  nonsuit, 
at  appears  that  the  defendant  is 
sentenced  to  the  State-Prison, 
the  court  will  allow  the  plaintiff 
to  discontinue  without  costs,  191 

8.    What  shall  or  shall  not  be  a  suf- 

fident  excuse  for  not  going  to 

trial,    200.  210.  226.  232.  445. 

345.  347.  358.  360,  1.  400. 

469 


9.  flow  the  deCendflDt  mnsi  proceed 
after  8tipulati(»  by  the  plaintiff, 

213.  480 

10.  An  affidavit  to  excuse  the  plain- 
tiff's default  on  the  ground  of 
the  early  date  of  the  issue  roust 
show  that  the  issues  tried  were 
older,  331 

1 1.  What  costs  to  be  paid  cm  an  of- 
fer to  stipulate,  345 

12.  It  is  a  sufficient  excuse  that  the 
cause  was  not  on  the  day-docket, 

425 

13.  On  an  appUcation  for  judgment 
as  in  case  of  nonsuit,  the  affida- 
vit must  state  where  the  venue 
b  laid,  469 

Notice. 

1.  When  notice  of  motion  is  gtvai 
for  a  day  in  term  subsequent 
to  the  first,  the  opposite  party  is 
deemed  to  waive  his  objecdoD 
unless  he  appears  and  stales  it  at 
the  time,  89.  148.  176 

2.  The  affidavit  supporting  the  mo- 
tion to  refer  such  notice,  must 
always  account  for  the  hchj  206 

3.  And  with  sufficient  excuse  the 
notice  may  be  for  any  day,    507 

4.  What  shall  be  an  excuse,      456 

5.  Notice  of  motion  to  refer  must 
contain  the  names  of  the  refe- 
rees, 148 

6.  Service  of  a  notice  by  mail  in- 
sufficient, 168 

7«  Notice  of  motion  must  always  be 
accompanied  by  the  affidavit  on 
which  it  is  to  be  grounded,     190 

8.  If  the  notice  of  motion  and  the 
affidavit  are  incorrectly  entitled, 
it  is  fatal  to  the  application,  360 

9.  Mier  if  notice  is  wrong  and  affi- 
davit right,  18S 

10.  Notice  of  motion  good  without 
stating  that  it  will  be  made  at 
Mm*  York  or  jSUtny^tht  terms, 
&c.  of  the  court,  being  notorious, 

367 
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1 1.  Where  the  reason  bf  not  notic- 
ing appears  on  record  no  affida- 
vit  in  excuse  need  bemadei  416 

13.  '  If  notice  of  trial  is  correct  as  to 
the  date  but  incorrect  as  to  the 
day>  it  is  notwithstanding  good« 

440 

13.  AU  fiMtnal  objections  to  the  no- 
tice of  niodon  are  waived  by  en- 
tering on  the  argument,        460 

14.  Notice  of  modon  must  be  si^ed^ 
by  the  attorney  in  the  cause,  but 
when  the  ieittomey  is  embarrassed 
and  cannot  be  found,  it  may  be 
signed  by  the  counsel  for  him, 

467 

15«   Notice  of  bail  implies  notice  of 

retainer,  tb, 

16.  What  can  be  given  in  evidence 
under  a  notice  of  special  matter^ 

487 

17.  Parol  evidence  of  the  contents 
^  a  notice  may  be  given  when 
the  porty  has  neglected  to  keep 
a  copy)  494 

Novel  Assignment. 

See  PteadiiBg,  8. 

Nul  Tiel  Record. 

1.  'When  there  are  several  pleas 
nul  tiel  record  can  never  be  one 
of  them,  41 

3.  Hule  to  produce  record  is  a  com- 
mon rule,  52 

P. 

Partition. 

I.  The  rule  to  appear  and  answer 
is  not  a  rule  of  coursof         148 

3..  On  the  motion  for  the  role  the 
notice  and  affidavit  of  service  on« 
ly  avaread  and  not  the  petition, 

155 

3.  Form  of  the  rule  to  be  entered 
when  the  defendant  does  not  ap- 
pear, 198 


4.  If  in  the  petiUdn'a  party  is  stat- 
ed to  be  seised  of  a  porticm,  the 

*  court  will  mtend  that  it  is  in  fee, 

428 

5.  'Whether  there  is  opposition  or 
not,  the  notice  and  affidavit  of 
servicae  need  only  be  read, '  431 

Payment 

A  creditor  may  elect  to  apply  a  gene- 
ral payment  by  debtor,  to  any 
of  the  claims  he  has  against  him, 

366 

Pilots. 

A  branch  pilot  agreed  to  bring  into 
port  a  wrecked  vessel  for  a  stipu- 
lated reward,  the  couit  held  the 
contract  to  be  illegal,  183 

Pleading. 

See  Md  tiel  record^  1. 

1.  To  a  plea  of  privilege  by  an  at- 
tomev  it  is  a  good  replication 
that  for  one  year  before  he  had 
ceased  to  practise  as  an  attorney, 

134 

2.  It  is  sufficient  to  set  forth  a  writ- 
ing according  to  its  legal  effect; 

321 

3.  In  setting  forth  an  ilidors^ment 
made  b^  one  of  a  firm  for  the 
firm,  it  IS  sufficient  to  tet  itiforth 
generally  aa  an  indorsetneiit  by 
the  firm,  '  '  227 

4.  A  note  payable  on  a  contittj^ncy 
must  be  declared  on  as  a  special 
agreement,  andthtf  consideration 
must  be  set  forth,  279 

5.  If  in  pleading,  mutual  promises 
are  not  laid  as  concurrent,  the 
count  is  bad  and  judgm[ent  will 
bearrestedf  334,  5 

6.  In  proceedings  under  the  ac(  con^ 
coming  forcible  entries  and  de« 
tainers)  if  it  ia  not  allegcU  that 
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the  complaiiuuH  wsb  seised  or 
possessed  it  is  fstaU  ^^^ 

7.  If  narr.  varies  in  substance  from 
the  process^  the  defendant  waives 
the  objection  by  pleadinc;  io  chie^ 

384 

8. '  Where  there  must  be  a  novel 
assignment)  395 

9.  The  defendant  allowed  to  put  in 
a  plea  fiuU  darrein  continuance 
after  a  lapse  of  more  than  one 
continuance^  on  payment  of 
costs,  434 

IQ.  If  a  defendant  pleads  that  he 
promised  with  another  jointly 
and  not  separately,  this  is  a  dila- 
tory plea  and  must  be  verified 
by  affidavit,     '  453 

11.  A  plea  fnds  darrein  continuance 
is  a  matter  oi  right  and  is  not 
too  late  though  offered  after  the 
jury  are  placed  in  the  box,    493 

Ptea  frivQlous. 

A  motion  to  overrule  a  frivolous  plea, 
and  to  have  leave  to  enter  a  de- 
&ult,  has  the  same  preference  as 
a  motion  on  a  frivolous  demur- 

*       rer,  419 

PointSf 

1.  It  is  sufficient  to  serve  them  on 
the  opposite  party  when  the  ar- 
gument  is  called  on,  410 

3.  It  is  not  sufiicient  tor  counsel  to 

stilts  the  points  merely,  he  must 

have  them  reduced  to  wridng  or 

.  tbc  Clause  cannot  come  pOy     4SQ 

Practicei 

1.  The  plaintifr  may  accept  or  re? 
fuse  an  imperfect  copy  of  a  plea, 
and  if  he  accepts  it  the  court  will 
compel  the  defendant  to  file  a 
perfect  plea,  50 

2.  If  a  demurrer  is  filed  within  30 
days  after  service  of  s  copy,  of  the 


repHdadoD  &c.   and    a 

taken  aQt«rltkitandiDg»  it  will  be 

setaside)  51 

3.  If  immec&itdy  after  issue  jdnedy 
and  before  notice  of  tiial,  die  de- 
fendant gives  notice  of  motion 
for  a  struck  jury>  it  is  incorrect 
in  theplaintiiF  to  cairy  down  tlie 
cause,  53 

4*  Interlocutory  jadgmcnl  cannot 
be  entered  until  dtihultjirevioua^ 
ly  entered)  54 

5.  The  rule  on  the  sheriff  to  bring 
in  tbe  body  by  the  ist  day  of 
term,  must  be  served  90  days 
previous,  id, 

6.  Whenever  a  special  nodon  is  to 
be  made,  grounded  on  tm  affida- 
vit, a  copy  must  be  served  on  the 
opposite  party,  69 

Ti.  Where  a  creditor  resides  out  of 
tlie  state,  nodce  of  tbe  petitkoo 
under  the  act  for  the  relief  of 
debtors  from  imprisonnent  of 
their  persons,  may  l^  served  on 
the  attorney^  70 

8.  If  pleas,  &c.  are  not  palpably 
bad,  the  party  must  resoit  to  his 
demurrer.  The  court  will  not 
grant  judgment  as  for  the  want 
of  a  plea,.  36 

9.  If  the  defendant  pleads  several 
pleas,  and  the  plaintiff  demurs 
and  then  withdraws  his  demur- 
rer, he  cannot  compel  the  defend- 
ant to  elect  the  plea  he  will  abide 
by,  *  92 

10.  When  the  plaindff  gives  a  defec- 
tive notice  of  trial  and  takes  an 
inquest,  and  the  defendant  allows 
a  term  to  elapse  before  he  makes 
his  application  to  tbe  court,  the 
court  wi)l  not  set  aside  the  ver- 
^ct,  97 

11.  Where  the  defendant's  attorney 
gives  the  plaintiff  notice  ot  bail 
having  been  put  in  on  a  particu- 
lar day,  but  does  not  in  &ct  file 
the  bail-pece,  until  a  day  long 
sobsequent,  the  court  will  cob« 
sider  it  as  filed  <m  the  day  men- 
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in  tfae'notaee  and  make  the 
•defendant  atlDraey  pay  the  costs 
of  the  api^icalioii,  99 

ISv  If  the  ddendant  is  amaled  before 
the  debt  is  dve^  and  files  bail  and 
pleads  in  chiitf,  h  will  then  be  too 
lirte  tomaketheobjectioni      107 

13.  Where  apointia  reservedby  the 

judge  at  the  trial»  it  ia  in  nature 

ola  spedal  verdict  The  plaintiff 

•  must  prepare  the  case  and  open 

the  argumenty  ib. 

U«  On  the  defendant's  application, 
the  court  will  postpone  the  first 
Baeeling  of  referees  until  the  re- 
turn of  a  witness,  and  thia  appli- 
cation  is  considered  in  the  same 
light  with  the  first  application  to 
put  off  a  trial  on  account  of  the 
absence  of  a  material  witness, 

108 

15.  A  trial  is  then  only  considered 
as  kat  when  a  junior  issue  could 
have  been  incd  at  the  clrcidti 

110 

16.  Where  the  phuntiff  serves  an 
aonended  narr»  he  is  not  bound 
to  give  new  ^er  when  the  oyer 
with  the  original  declaration 
was  correct,  113 

17.  Where  defendants  sever  in 
pleading,  the  cause  is  still  to  be 
entitled  against  both  as  if  they 
had  not  severed,  154 

)8.  Where  there  is  on  agreement  to 
stay  proceedings  on  a  bail-bond, 
on  payment  of  costs,  &c.  and 
speoal  bail  is  thereupon  put  in 
in  the  original  suit,  and  the 
plaintiff  proceeds  to  judgment  in 
original  suit  and  baU-bcnd  suits 
on  defimlt,  in  payment  of  the  said 
costs  the  oourt  will  set  aside  the 
proceecfings  on  the  bail-bond  on 
payment  of  costs  to  the  time 
when  ^)ecial  bail  was  put  in, 

165 

19.  When  an  iai|Qest  is  Uktn  before 
the  sheriff  and  general  damages 
given  and  some  connta'are  gwxl 
and  others  bad  the  omirt  will 


SO. 


%2. 


33. 


24. 


25. 


26. 


27. 


28. 


29. 


30. 


award  an votfAryde novo: on  the 
good  counts,  186 

Misentitting  papers,.  185 

No  motion  can  be  made  to  set 
aside  a.wffit  of  inquiry,  until  it  is 
before  the  court,  '^  -230 
Semi,  thai  ^hen  the  plaintiff  is 
in  possession  of  his  writ  of  in- 
quiry executed,  be  may  issue  a 
new  on^  if  dissatisfied,  ib. 

When  a  rule  to  shQV{  cause  b 
made  absolute  on  the  non^pear- 
ance  of  the  party  on  the«lay,  it 
is  of  course  to  open  it  on  his  pro- 
ducing sufficient  excuse,  283 
After  certificate  to  stay  proceed- 
ings, each  may  notice  for  argu- 
ment, •  *  300 
Whm  damajges  have  been  irrt- 
gularly  assessed  by  the  clerk,  and 
proceedings  vacated  by  consent, 
the  court  will  order  the  ^issess- 
ment  to  be  stricken  out ;  so  that 
the  party  may  proceed  on  the 
merits,  810 
Leave  will  be  granted  to  make 
up  a  new  rtui  fimu  record  and 
ftoatea  fimn  tbt  judge's  minutest 
when  the  orig^als  are  not  to  be 
found,                                   311 

When  tiie  court  of  errocs  4arder  a 
vetdreK  dcntwo  and  remit  the  re- 
cord, if  the  parties  then  pro- 
ceed to  trial  without  an  award  of 
a  vemre  de  wfoo  on  record,  the 
second  trial  is  null  and  vcid, 

336 
An  indorsement  of  a  special  ptea 
by  the  counsel  is  a  suflhaent 
sigmng,  346 

On  serving  an  amended  oyer  a 
new  rule  ta  pleadmust  be  enter- 
ed and  notice  givte,  {9emb.)  388 
Rule  granted  to  stay  proceedings 
in  ejectment  until  the  plaintiff 
should  «mer  into  a  consent  rule 
to  allow  the  defemboit  to  take  a 
survey  of  boundaries,  such  sur- 
vey being  necessary  for  his  de- 
fence, 432 
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91.  The  gnntingor  ofden  to  staf 
proceedings  is  chamber  buuneat 
and  the  party  must  first  apply  to 
a  judge ;  the  court  will  not  hear 
the  app^cadoD  in  the  fint  in- 
stancei  434 

33.  Until  the  wiit  is  ittutned,  bail 
filedy  or  an  appearance  enteredf 
there  is  no  baua  for  proceedings, 

448 

S3.  The  courtirill  not  allow  the  gene- 
ral issue  to  be  withdrawn  to  let  in  a 
plea  of  coverture  in  abatement, 
although  the  first  plea  was  put  in 
inthout  the  knowledge  of  the  de- 
fendant, and  by  a  person  he  ne- 
ver meant  to  retaui  as  attorney, 

456 

34.  A  judge  at  his  chambers  may 
gmt  and  annul  his  own  order  to 
stay  proceedings  on  a  case  made 
as  well.in  term  time  as  in  va- 
cation; and  this  though  a  rule 
ibr  judgment  be  entered,      461 

35.  If  a  judge  grant  a  rule  to  stay 
proceedings  on' the  gnound  of  an 
improper  item  allowed  by  the 
juty,  the  court  may  vacate  that 
order  upcn  relinqui^ment  of  the 
item,  ^  f^* 

36.  In  a  siat  where  there  ia  no  con- 
troversy as  to  the  justice  of  the 
claim ;  but  a  case  is  made  mere- 
ly on  the  question  whether  pay- 
ment should  be  made  to  the  plain- 

.  tiff  or  his  assignee,  the  court  will 
not,  pending  the  case,  allow  judg- 
ment to  be  entered  to  bind  de- 
fendant's lands,  462 

37.  When  a  defendant  serves  his 
plea  and  neglects  to  file  it,  the 
plaintiff  may  emer  a  defiiult 
which  will  be  set  aside  only  on 
payment  of  costa  and  filing  a 
plea  inaumter^  464 

38.  When  a  modon  b  called,  time 
vrill  not  be  granted  until  a  fimher 
day  to  prepare  affidavits,  unless 
some  excuse  is  shown,'         467 

39.  When  either  side  may  notioe  for 
argument,  the  only  mode  to  va- 


cate the  judge's  order  is  by  g^v- 
bg  a  counter  notice,  and  demand- 
ing judgment  when  the  case  is 
called  on,  "^  '  488 

40.  But  when  die  privilege  of  no- 
ticing is  not  mutual,  then  motion 
must  be  made  to  vacates  the  cer- 
tificate, ib, 

41.  To  put  the  plaintiff  out  of  court 
the  defendant  must  always  pro- 
ceed by  entering  a  rule  to  declare 
or  be  nonprossed ;  the  English 
rule  by  which  the  plaintiff  b  out 
of  court,  if  he  does  not  declare  in 
a  year,  b  not  the'  rule  of  thb 
court,  498 

Preference. 

1.  Attorney  General  and  district  at- 

torney have  no  preference  at  sit* 
tings  or  circuit  in  the  trial  of 
their  causes,  400 

2.  The  court  will  give  the  prefer- 
ence to  a  cause  where  a  public 
officer  states  that  the  peace  of  a 
county  depends  on  the  decisioo, 

j  419 

Process, 

Process  returnable  <^  before  ua'*  is 
void,  89 

Promise  Mutual. 

Mutual    promises  must  be  concur- 
rent  or  they  are   nuda   factOf 

333 

R. 
Real  Actions. 

See  View,  2. 

1.  The  tenant  must  cnteranefYw 
ci/datur  on  the  guario  die  poet  if 
he  would  put  the  deniandazit  out 
of  court,  95 
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9.  If  the  writ  boot  returned  on  the 

guario  die  /io9t  the  demandant 
•  may  enter  a  rule  for  the  sheriff 
to  return  it  Mcdentia  curia  or  be 
attached*  and  by  this  rule  the 
demandant  is  considered  as  con« 
tinned  in  court  from  day  to  day 
during  the  term,  95 

3.  If  the  demandant  stipulates  on  a 
motion  for  judgment  as  in  case 
of  nonsuit,  he  must  pay  the  costs 
of  the  circuit  as  in  ordinary  ca- 
ses, 113 

4.  Tenant  is  demandable  on  the 
quarto  die  fio9t  only^  but  the  de- 
mandant on  the  primo  dicplacitij 
and  if  he  does  not  appear^  his 
default  may  be  entered^  and  this 
subjects  him  to  a  nonsuit}  unless 
he  excuses  it  on  the  quarto  die 
fioaiy  135 

5.  In  all  real  actions,  judgment  can- 
not be  entered  without  motion  in 
open  court,  482 

6.  When  an  elector  of  the  grand 
asdze  has  left  the  state,  the  court 
\7iU  grant  leave  to  amend  the 
panel,  by  adding  another,    495 

Record* 

The  court  will  allow  the  record  of 
quashing  an  indictment  for  ford- 
bie  entry  and  detainer,  to  be 
Sled  nunc  firo  tunCf  458 

Reference. 

1.  Setting  adde  report  of  referees, 

204.  258 

2.  The  court  will  not  grant  a  rule 
for  a  reference,  if  the  oppoute 
party  swears  that  a  point  of  law 
will  arise,  but  he  must  set  it 
forth,  207 

3.  Where  referees  neglect  or  re- 
fuse to  report,  the  court  will,  on 
motion,  order  them  to  report  by 
a  day  certain,  218 

4«    Query.     Whether  a  plea  fiuia 
darmnco»i)m«affce  can  be  received  * 
by  referees,  ib. 


5.  When  there  ,are  cioM  acdons, 
the  one  between  an  individual 
and  one  of  a  firm,  and  the  other 
between  that  individual  and  the 
firm,  a  sum  found  against  the  in- 
dividual partner  in  the  one  can- 
not be  set  off  against  the  partner- 
ship claim  in  the  otlier.  And  if 
the  referees  set  off  the  one  against 
the  other,  the  court  will  set  the 
report  aside,  259 

6«  Reference  refused  where  points 
of  law  might  arise,  403 

7.  The  affidavit  need  not  state  the 
points ;  it  b  sufficient  to  state  ^  as 
advised  by  counsel,*'  433 

8.  Reference  cannot  be  ordered  at 
the  circuit,  470 

Rules. 

See  Practice,  41.     FartitfoOf    1.  3. 
Trial  by  Proviso,  1. 

I.  Standing  Rules  of  tbe  court,  1  to 

39 
3.  Rule  regulating  trials  by  record, 

123 
3.  Agreements  between  attomies, 

360.  431 

Rules  interpreted. 

Bule  relating  to  amendments,  92 

4th  Rule  of  January  term,  1789,  94 

6th  ■  ,  101 

8th  Rule  April  term,  1799,  313 

S. 

Satisfaction. 

The  court  will  on  motion,  vacate  a 
fraudulent  entry  of  satisfection 
on  record,  139 

Scire  Facias. 

1.  There  must  in  all  cases  be  15 
days  between  the  teste  of  the  first 
and  return  of  the  second  aci.  Ja. 

60 

3.  Judgment  by  default  on  sci.Ja. 
how  entered,  197 
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Service  of  Papers. 

See  NoticC)  6. 

I.  Service  of  papers  how  to  be 
made,  81.  176.  359.  436. 

3.  If  the  defendant  sends  a  plea  by 
midli  and  the  plaintiff  notwith- 
standing, enters  a  default,  the 
court  will  set  it  aside,  if  the  de- 
fendant swears  that  he  sent  the 
plea  by  mail,  and  believes  that  it 
came  to  the  plaintiff's  hands,  and 
the  plaintiff  in  his  affidavit  does 
not  deny  the  fact,  1 10 

3.  A  service  on  the  agent  of  an  at- 
torney for  the  plaintiff  is  good, 
and  nee4  not  be  personal,      233 

4.  A  service  on  a  person  in  the 

plaintiff^s  office  is  not  sufficient 
without  showing  a  oonnection 
between  them,  360 

5.  Service  on  a  clerk  out  of  the  of- 

fice is  bad,  135.  443 

6.  An  affidavit  stating  a  service  made 

by  leaving  the  paper  at  the  dwell- 
ing-house of  die  agont,  without 
stating  that  he  was  absoit,  or  to 
whom  delivered)  is  insufficient, 

466 

Similiter. 

It  is  not  necessary  to  strike  out  the  «- 
ndliter  fron)  the  replication  when 
the  defendant  demurs,  .  51 

Sheriff. 

See  Amendment,  5. 

1.  The  sheriff  is  not  ki  contempt 
f<Mr  not  acting  on  process  which 
never  came  to  his  personal  know- 
ledge, or  was  not  lodged  at  his 
office,  83 

3.  Query.  If  the  delivery  to  the 
deputy  sheriff  is  a  ddivery  to  the 
sheriff,  t^. 

3.  When  it  is  delivered  to  the  depu- 
ty-sheriff, and  the  sheriff  inter- 


feres and  acts,  and  neglects  to  re- 
turn it  when  ruled>  he  is  in  con- 
tempt, 82 

4.  A  sheriff's  sale  b  within  the  sta- 
tute  of  frauds,  353 

5.  No  property  can  pass  at  the  she- 

riff^s  sale,  but  wliat  is  ascertain- 
ed and  declared,  354 

6.  llie  sheriff  cannot  levy  and  sell 
under  a^.  >^  goods  acquired  by 
the  defendant  alter  the  return 
day,  397 

7.  He  may  sell  but  he  cannot  levy 
after  return  day,  i^» 

8.  Where  an  execution  has  is^ied, 
and  the  sheriff  has  in  his  Kuuxb 
money  levied  m  &vour  of  the 
defendant,  the  court  will  order 
liim  to  pay  it  over  on  the  execu- 
tion, 435 

9.  Sheriff    may   levy    on    money 

notCf  ii. 

10.  Sheriff's  fees  on  levying  a  fine 

must  be  charged  in  his  accounts, 

153 

Struck  Jury. 

In  all  cases  of  libels  agunst  the  offi« 
dal  character  of  a  public  officer 
or  of  an  officer  ai  the  court,  a 
struck  jury  will  be  awarded  on 
affidavit  of  the  fact,  3 1 2 

Supersedeas. 

1.  That  the  plaintiff  has  issued  an 
execution  since  notice  of  the  ap- 
plication for  a  9ufier9edea9  for  not 
charging  the  defendant  in  execu- 
tion, is  a  sofficient  cause  for  not 

*  granting  it,  48.  168 

2.  After  the  defendant  has  been  re- 

gularly superseded  for  not  hdng 
charged  in  execution,  the  plun- 
tiff  cannot  resort  again  to  his 
first  judgment  by  means  of 
execution,  but  must  commence 
his  action  upcui  it,  329 
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Set-off. 


1 .  Costs  in  one  suit  allowed  to  be  set 

off  against  the  damages  (exclu- 
sive of  the  costs)  in  another,  368 

2.  In  an  action  for  a  tart^  where  the 

plea  is  not  guilty,  evidence  of  a 
set-off  is  inadmissible,  438 

T. 


Trespass. 

1.  Where  a  trespass  is  committt/  In 
a  patt  of  a  town  which  part  is 
subsequently  annexed  to  another 
town  previous  to  the  action 
brought,  the  plaintiff  may  allege 
that  it  was  done  in  the  first  town, 
without  regarding  the  subse- 
quent division,  219 

2.  Where  a  defendant^ued  for  a 

trespass  before  a  justice,  relies 
on  his  title,  and  the  cause  is, 
thereupon,  carried  to  the  court 
above,  and  the  defendant  then 
puts  in  the  general  issue  with  his 
.  plea  of  title,  the  court  will  order 
the  general  issue  to  be  stricken 
out,  341 

When  an  action  is  brought  against 
several  trespassers  who  all  join 
in  one  plea,  their  fate  cannot  be 
separated,  and  the  separate  justi- 
fication which  one  might  have 
pleaded  is  gone,  372 


o 
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JVt  Mm  Pfiua  the  court  will  not  put 
off  the  trial  of  a  cause  on  ac- 
count of  the  absence  of  a  mate- 
rial witness,  if  that  witness  is  a 
transient  person,  and  the  plain- 
tiff has  had  an  oppoitunity  to 
examine  hini  ^v'hich  he  has  ne- 
glected, 427 


Trial  by  Proviso. 

Trial  by  proviso  must  be  by  rule  ob- 
tained on  motion  in  the  usual 
manner,  430 

Trial  by  Record. 

1 .  Trial  by  record  roust  be  brought 

on  by  notice  of  4  days,  123.  147 

2.  Motion  to  bring  on  trial  by  re- 

cord, is  a  non-enumerated  mo- 
tion, 428 

V. 

View. 

1.  The  affidavit  on  which  the  mo- 
tion for  a  view  is  grounded, 
must  state  that  boundaries  are  in 
question,  55 

2.  When  view  is  granted  on  a  writ 

of  right  at  the  instance  of  the 
tenant,  the  demandant  is  bound 
to  sue  out  the  writ,  101 

3.  If  he  does  not  sue  it  out  in  sea« 

son,  the  court  will  grant  a  rule 
for  him  to  sue  it  out,  and  cause 
view  to  be  given  by  the  first 
day  of  the  then  next  term,  or  be 
nimsuitedi  f^. 

Venue. 

1.  In  order  to  change  the  vaM^,  it 

is  not  sufficient  that  material 
witnesses  reside  in  the  county  to 
which  the  party  would  change 
the  venue  i  it  must  be  added 
that  eridence  will  be  given  of  a 
material  fact  happening  there, 

106 

2.  In  a9ntmfmt  when  the  count  is 

general,  the  court  will  not 
change  the  venue  on  the  gene- 
ral affidavit ;  it  must  set  forth 
the  special  matter  expected  to  be 
given  in  evidence,  and  declare 
that  it  arose  in  that  county  to 
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ivhicby  kc.  and  not  else^ere, 

3.  The  lAdavit  Bhonld  be  mlufe  hf 

the  party  hiniseU;  («*i«6.)      129 

4.  The  affidavit  to  retain  the  venue 
on  the  ground  of  local  preju- 
dices  in  t5^  coutity  t6  whichy 
Sec.  should  set  forth  all  the  facts 
and  circumstances,  so  that  the 
court  may  judge  of  their  force, 

139 

5.  In  an  action  on  a  covenant  of 

seisin,  the  court  will  changie  the 
venue  on  the  usual  affidavit,    158 

6.  On  a  motion  tox:hange  the  venue 
if  the  cause  of  action  is  not  stat- 
ed in  the  affidavit,  the  court  will 
not  intend  that  it  is  not 'transito- 
ry, 343 

'7.  In  an  action  fbr  a  libel,  the  court 
will  not  change  the  veftue  from 
the  place  where  it  was  circulated 
to  the  place  wijere  it  was  print- 
ed, 399 

S.  In  an  action  fbr  use  and  occu- 
pation, venue  changed  to  the 
county  where  the  lands,  &c.  are 
situate,  on  affidavit  that  M  the  de- 
fendant's witnesses  reside  there, 

418 

9.  So  in  all  transitory  actions,     446 

10.  To  retain  the  venue  in  such  cases, 

the  plaintiff  must  swear  that  he 
has  material  witnesses  where  the 
venue  is  IMy  418 

11.  When  the  defendant  intends  to 
lAore  to  change  the  venue^  he 
ought  to  apply  to  a  judge  hr  an 
order  to  enlarge  the  time  to 
plead  or  to  stay  proceedings,  432 

13.  The  court  will  allow  the  venue  to 
be  changed  after  plea  pleaded,  if 
Ao  trial  has  been  lost,  and  it  will 
be  productive  of  no  delay,     459 

13.  In  an  action  in  Orartge  county,  fbr 
running  a  road  with  the  inten- 
tion of  injuring  the  toll  of  a 
turnpike,  the  court  refused  to 
change  the  venme  on  an  affidavit, 
stating  that  firom  the  nature  of 


the  actSon,   ail    Impartial  trial 
could  not  be  had,  468 

14.  The  court,  will  in  no  case  change 
the  venue  from  Mw'Tork  to 
jrrf^«,  on  account  of  their  con- 
tiguity, 482 

w. 

Waiver, 

See  Commission,  3.  Ejectment,  4. 
Motion,  4.  Notice,  1-.  13.  Plead- 
ing, 1.  7. 

1.  An  irregularity  not  within  the 

party's  knowledge  cannot  be 
waived  by  any  act  of  his,       464 

2.  Notice  of  motion  for  judgment 
as  in  case  of  nonsuit  is  not  waiv- 
ed by  being  followed  by  notice 
of  motion  for  commission,    488 

Witness. 

1.  Witnesses  appearing  on  subpoe- 
nas in  criminal  cases  are  enti- 
tled to  fees  as  if  they  had  ap- 
peared on  recognizance,  4 1 

2.  Infirm  witnesses  may  be  examin- 

ed de  bene  ewe^  at  any  time  af- 
ter suit  commenced,  upon  appli- 
cation to  the  court,  74 

3.  Where  an  agent  has  made  an 

agreement,  if  the  cause  should 
be  lost,  to  refund  certun  money 
r«:eived  for  his  principal  who  is 
tlK  plaintiff  in  the  cause,  this 
agent  is  a  good  witness  for  the 
plaintiff^  230 

4.  If  a  witness  does  not  appear  on 

the  subpoena,  a  rule  to  show 
cause  is  first  granted  before  at- 
tachment issues,  unless  some 
wilful  contempt  or  disobedience 
is  shown,  357 

5.  On  a  cross-examination,  no  testi- 

mony can  be  introduced  which 
would  have  been  illegai  on  a  di- 
rect examinado%  *'       389 
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